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:

or Petitioner

:

CLAUDE I. PARKER, Esq.,

JOHN B. MILLIKEN, Esq.,

BAGLEY KOHLMEIER, Esq.,

L. A. LUCE, Esq.,

'or Respondent:

D. M. EVANS, Esq.

Docket No. 84895

lETTY ROGERS,
Petitioner,

vs.

OMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES:
]936

[ay 29—Petition received and filed. Taxpayer noti-

fied. (Fee paid)

[ay 29—Copy of petition served on General

Counsel,

ime 30—Answer filed by General Counsel.

Illy ]—Copy of answer served on taxpayer.

1937

uly 20—Hearing set week beginning 9/27/37, Los

Angeles, California.
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1937

Sept. 27—Hearing had before Mr. Mellott on merits

Submitted.

Stipulation of facts filed. Taxpayer's briej

due 11/11/37—respondent's brief du(

12,/ll/37—reply due 12/27/37.
'

Nov. 10—Transcript of hearing 9/27/37 filed.

Nov. 10—Brief filed 1)y taxpayer. 11/11/37 cop3

served.

Dec. 9—Brief filed by General Connsel.

1938

Jan. 10—Motion for leave to file brief filed by tax

payer—brief lodged. 1/11/38 granted.

Jan. 12—Copy of motion and reply brief served oi

General Counsel.

May 18—Opinion rendered—Arthur J. Mellott, Di

vision 11. Judgment will be entered fo:

the respondent.

May 19—Decision entered—Arthur J. Mellott, Di

vision 11.
J

May 20—Order that last paragraph of opinion pro!

mulgated 5/18/38 be corrected, entered!

Arthur J. Mellott, Division 11.
|

Aug. 13—Petition for review by U. S. Circuit Cour

of Appeals, Ninth Circuit, with assign

ments of error filed by taxpayer.

Aug. 13—Proof of service filed by taxpayer.
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:

1938

j5ept.24—Certified copy of order from Ninth Circuit

consolidating with 84896 for briefing and

decision upon a single consolidated tran-

script of record consisting of such por-

tions of the record before the Board as

the parties herein may indicate by their

praecipes for record—copy of this order

to be incorporated in record—filed.

i5ept.29—Agreed statement of evidence lodged.

5e])t.29—Praeci])e for record filed with proof of

service thereon.

^ept.30—Order approving statement of evidence

—

statement ordered filed—entered. [1*]

APPEARANCES

:

i^'or Petitioners:

CLAUDE I. PARKER, Esq.,

JOHN B. MILLIKEN, Esq.,

BAGLEY KOHLMEIER, Esq.,

L. A. LUCE, Esq.

^OY Respondent:

D. M. EVANS, Esq.

*Pai:c i!i:!rl'rr;nLr a]'!'!'-;;.'-! niT at the foor (if page of orij^inal certilW-''

''•^Mi-cript of Record.
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Docket No. 84896

BETTY ROGERS, O. N. BEASLEY, OSCAB
LAWLER, JAMES K. BLAKE, EXECU
TORS OF THE ESTATE OF WILL ROGERS
DECEASED,

Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

:

1936

May 29—Petition received and filed. Taxpayer noti

fied. (Fee paid)

'' 29—Copy of petition served on Genera

Connsel.

June 30—Answer filed by General Counsel.

Jiily 1—Copy of answer served on taxpayer.

1937

July 20—Hearing set week beginning 9/27/37, Lo

Angeles, California.

Sep. 27—Hearing had before Mr. Mellott on meritsj

Submitted. Stipulation of facts filed

Briefs due: Taxpayer's 11/11/37—re

spondent's 12/11/37—reply 12/27/37.

Nov. 10—Transcript of hearing 9/27/37 filed.

" 10—Brief filed by taxpayer. 11/11/37 cop;

served.

Dec. 9—Brief filed by General Counsel.
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1938

jan. 10—Motion for leave to file reply brief filed by

taxpayer—reply brief lodged. 1/11/38

granted.

j" 12—Copy of motion and reply brief served on

! General Connsel.

lav 18—Opinion rendered—Arthnr J. Mellott, Di-

vision 11. Judgment will be entered for the

respondent.

19—Decision entered—Arthur J. Mellott, Di-

vision 11.

20—Order that last paragraph of opinion

i
promulgated 5/18/38 be corrected entered

—

Arthur J. Mellott, Division 11.

^^ig^ 13—Petition for review by U. S. Circuit Court

of Appeals, Ninth Circuit, with assign-

ments of error filed by taxpayer.

I" 13—Proof of service filed by taxpayer.

^ep. 24—Certified copy of order from Ninth Cir-

cuit consolidating with 84895 for briefhig

and decision upon a single consolidated

transcript of record consisting of such

portions of the record before the Board as

the parties herein may indicate by their

praecipes for record—copy of this order to

be incorporated in record—filed.

! " 29—Agreed statement of evidence lodged.

" 29—Praecipe for record filed with proof of

service thereon.

" 30—Order ap]:>roving statement of evidence

—

statement ordered filed—entered. [2]
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United States Board of Tax Appeals

Docket No. 84895

BETTY ROGERS,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

The above named petitioner hereby petitions for

redetermination of the deficiency set forth by th

Commissioner of Internal Revenue in his notice c

deficiency IT:AR:E-1 ML-90D, dated March ^

1936, and as a basis for this proceeding: alleges 2

follows

:

'

1. Petitioner is an individual residing in th'

City of Beverly Hills, State of California.

2. The notice of deficiency (a copy of which i

attached hereto and marked Exhibit A) is date

March 4, 1936, and was ])resumably mailed on ths

date.

3. The taxes in controversy are income taxes <

petitioner for the calendar year 1933 in the amoiii

of $17,055.90.

4. The determination of the tax set forth in tb

notice of deficiency is based upon the followin

errors

:

(a) Respondent erred in determining tha

the loss sustained by petitioner and her hus
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band Will Rogers during the year 1933 in tlie

amount of $54,055.25 in connection with the can-

cellation of a certain contract to purchase real

property [3] and the forfeiture of the pay-

ments theretofore made on the purchase price

of said property was a capital loss.

(b) Respondent erred in refusing to allow

deduction of said loss as an ordinary loss in

computing the tax liability of petitioner for the

calendar year 1933.

(c) Respondent erred in treating such loss

as a capital loss in recomputing the tax liability

I of petitioner for the calendar year 1933.

I
5. The facts upon which petitioner relies as the

asis for this proceeding are as follows:

(a) During September, 1927, petitioner and

her husband, Will Rogers, purchased certain

real property in the County of Los Angeles,

State of California, described as follows:

Lots 163 and 164, Tract 1719, as per Map
recorded in Book 21, Pages 162 and 163 of

Maps, in the office of the County Recorder of

Los Angeles County, State of California.

The total purchase price of said property was

$105,000.00 payable as follows: $15,000.00 in

cash at the time of the purchase; the assump-

tion of a note in the amoimt of $52,000.00 se-

cured by a mortgage on said property and due
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and payable iii 1930, and the giving of a promisi

sory note for the balance of $38,000.00 to be se

cured by a Trust Deed on said property.

Petitioner and her husband, Will Rogers

paid said $15,000.00, assumed the payment o

said $52,000.00 note, and executed and delivere(

to the seller their promissory note for $38,000.0'

payable in 1932. In September, 1927, said prop

erty was conveyed to petitioner and her hiis

band Will Rogers, and they conveyed said prop

erty to the [4] Title Guarantee and Trust Com

pany as trustee, as security for the x^ayment o

said $38,000.00 note. Said property was acquirec

as community ])roperty of petitioner and he]

husband Will Rogers. Said property was busi

ness property and the transaction was enterec

into for a profit.

(b) Prior to April 21, 1933 petitioner anc

her husband. Will Rogers, paid in full said not(

for $52,000.00 which they had assumed. Or

April 21, 1933 said property was reconveyed b}

said trustee to petitioner and her husband Will

Rogers and they immediately conveyed said

property to the party from whom they had pur

chased it in 1927. The said note for $38,000.0(

was cancelled and petitioner and her husbanc

Will Rogers forfeited said property and al

payments made toward the purchase thereof.

(c) Prior to April 21, 1933 petitioner and

her husband Will Rogers paid $67,000.00 to
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ward the purchase of said property and in ad-

dition thereto said escrow expenses in the

amount of $212.02, making a total of $67,212.02.

For the years 1927 to 1932, inchisive, they

claimed and were allowed depreciation on tbr

improvements on said property in the total

amount of $13,156.77. The total unrecovered

cash investment in said property at the time of

the forfeiture and reconveyance to the seller

was $54,055.25. Petitioner and her husband Will

Rogersi each sustained a loss in 1933 from said

transaction in the amount of to-wit, $27,027.62.

[5]

(d) Petitioner and her husband Will Rogers

filed separate income tax returns for the calen-

dar year 1933. In her income tax return foi*

1933 petitioner computed the loss on said

transaction to be $57,643.46 and deducted one-

half of said sum, or $28,821.73 as an ordinary

loss in computing her net taxable income for

said year. Respondent has disallowed the deduc-

tion of said losis as an ordinary loss and has de-

termined that it was a capital loss and has

treated it as a capital loss in recomputing the

tax liabilit.y of |)etitioner for the year 1933. The

deficiency herein in controversy results from re-

spondent's determination that said loss was a

capital loss.
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Wherefore petitioner prays that the Board maj

hear and determine this appeal.

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER

Attorneys for petitioner

808 Bank of America Bldg.

Los Angeles, Calif.

Of Counsel:

L. A. LUCE
937 Mimsey Building,

Washington, D. C.

State of California

County of Los Angeles—ss. ,

Betty Rogers, being first duly sworn, deposes anc

says; that she is the petitioner in the foregoing

petition; that she is familiar with the facts statec

therein and the facts so stated are true and correct

except such facts as are stated upon informatior

and belief and those facts she believes to be true.

BETTY ROGERS

Subscribed and sworn to before me this 25th da}

of May, 1936.

CATHERINE A. MACK
Notary Public in and for said county and state. [6,
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EXHIBIT A

Mar. 4, 1936

Treasuiy Department

Washington

)ffice of

V^nimissioner of Internal Revenue

JLcldress reply to

i'oinniissioner of Internal Revenue
!

md refer to

T:AR:E-1

IL-90D

Irs. Betty Rogers,

407 Bank of America Building,

Beverly Hills, California.

ladam

:

;

You are advised that the determination of your

income tax liability for the taxable year(s) 1933

discloses a deficiency of $17,055.90, as shown in the

tatement attached.

In accordance with section 272 (a) of the Reve-

ue Act of 1932, as amended by section 501 of the

[Revenue Act of 1934, notice is hereby given of the

eficiency mentioned. Within ninety days (not

iounting Sunday or a legal holiday in the District

f Columbia as the ninetieth day) from the date of

ihe mailing of this letter, you may file a petition

vith the United States Board of Tax Appeals for a

edetermination of the deficiency.

Should you not desire to file a petition, you are

equested to execute the enclosed form and forward
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it to the Commissioner of Internal Revenue, Wasb

ington, D. C, for the attention of IT:C:P-7. Th

signing and filing of this form will expedite th

closing of your return by permitting an early as

sessment of the deficiency and will prevent the ac

cumulation of interest, since the interest perio(

terminates thirty days after filing the form, or oi'

the date assessment is made, whichever is earlier.

Respectfully,

GUY T. HELVERING
Commissioner.

By (Signed) CHAS. T. RUSSELL
Deputy Commissioner.

Enclosures:

Statement

Form 870 [7]

STATEMENT
IT:AR:E-1

ML-90D
In re: Mrs. Betty Rogers,

407 Bank of America Building,

Beverly Hills, California.

Income Tax Liability

Year—1933
Income Tax Liability—$70,371.20

Income Tax Assessed—$53,315.30

Deficiency-$17,055.90

The deficiency shown herein is based upon the re

port dated October 23, 1935, prepared by Revemif
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Agent P. Blackford, a copy of which was trans-

mitted to yon.

j

Careful consideration has been accorded your pro-

'test dated December 27, 1935, in connection with

findings of the examining officer, and the informa-

tion submitted at a conference held in, the office of

.the internal revenue agent in charge.

i

The return has been adjusted as follows:

' Net Income

Net income reported on the return $141,098.76

'Add:

(1) Salary $ 3,576.47

(2) Reduction of business losses... 2.867.70

(3) Loss on disposition of

property 28,821.73

(4) Contributions 400.00

(5) Fiduciary income 340.00 36,005.90

Ordinary net income adjusted $177,104.66

Capital net loss reported

(6) Capital net loss allowed $ 27,027.62

[8]

Computation of Tax

Net income subject to surtax $177,104.66

Less:

Personal exemption (total amount claimed

by husband )

Balance subject to normal tax $177,104.66

Normal tax at 4% on $4,000.00 $ 160.00

Normal tax at 8% on $173,104.66 13,848.37

Surtax on $177,104.66 59,741.28

Tax at 121/2% on capital net loss of $27,027.62 ( 3,378.45)

Corrected income tax liability $ 70,371.20

Income tax assessed

:

Account No. 809994. 53,315.30

Deficiency in tax _ „ $ 17,055.90
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Explanation of Changes

(1) In the deductions from gross salaries received the fol-

lowing items have been disallowed:

(a) The amount of $500.00 paid to Friar's Club for a

certificate of indebtedness, representing an investment,

has been disallowed.

(b) The travel expense deduction has been adjusted

to eliminate the following:

Personal expenses charged on hotel bills $ 961.08

Accident insurance while traveling in airplanes,

a personal expense 3,075.50

Account #121, consisting of "cash" checks for

personal use while not traveling 2,400.00

Total disallowed $6,436.58

[9]

(c) The amount claimed as depreciation on a Cadillac

automobile has been corrected to allow 50% for business

use instead of 75%, resulting in a disallowance of 1/3

of $649.08, or $216.36.

Summary

:

Amount paid for certificate of

indebtedness $ 500.00

Travel expenses 6,436.58

Depreciation 216.36

Total $7,152.94

One-half applicable to husband 's

return $3,576.47

One-half applicable to wife's

return $3,576.47

(2) Losses from business have been reduced as follows:

(a) Depreciation on Oklahoma ranches has been re-

duced from $3,428.77 to $2,445.41, a difference of $983.36.
j

(b) The loss on Santa Monica ranch has been reduced

by $4,752.03 as follows:

I
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The deduct ion for inaintennnee of a tennis court

has been disallowed as a personal expense $ 215.45

One-half of compensation insurance has been dis-

allowed as bein^ personal 218.50

The insurance on the residence and furnishings

is a personal expense 1,112.40

One-half of the foreman's salary is disallowed as

a personal expense 1 ,500.00

Depreciation on livestock has been disallowed,

because fully depreciated prior to 1933 720.00

One-half of the depreciation of $1,971.36 on

trucks, tractor, and buildings has been dis-

allowed as being personal 985.68

Total disallowed on Santa Monica Ranch $4,752.03

[10]

Brought forward $4,752.03

Total disallowed on Oklahoma Ranches 983.36

Total disallowed on ranches $5,735.39

One-half applicable to husband's return $2,867.69

One-half applicable to wife's return $2,867.70

(3) See (6) below.

(4) The following contributions have been disallowed as

not deductible under the provisions of section 23 (n) of the

Revenue Act of 1932

:

Ruby Adams Benefit $ 200.00

Prescott Frontier Days 1 00.00

Fox Studio Employees 500.00

Total _ $ 800.00

One-half applicable to husband's return $ 400.00

One-half applicable to wife's return $ 400.00

(5) Interest of $340.00 was received from Trust #616,

Beverly Hills National Bank and Trust Company.

(6) and (3) The loss on the disposition of Bundy Bath

House property has been adjusted to take into consideration
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the depreciation which was allowable in 1927 and 1928, and

has been held to be a capital loss rather than an ordinary

loss.

Total loss as claimed $57,643.46

Loss decreased on account of deprecia-

tion allowable

:

1927 (1/2 year) $1,196.07

1928 2,392.14 3,588.21

Loss as corrected $54,055.25

Husband's loss $27,027.63

Wife's loss $27,027.62

[11]

It is held that the transaction whereby yon and

your husband transferred all your right, title and

interest in the Bundy Bath House property to Pa-

cific Palisades Corporation in 1933 in consideration

of the corporation's having cancelled and returned

to you the note for $38,000.00 which you gave in

part payment therefor in 1927, amounted to an ex-

change of one asset for another asset, real estate for

the trust deed note. Accordingly, the loss on the dis-

position is considered to be a capital loss falling

under the provisions of section 101 of the Keveniie

Act of 1932. Having acquired full title to the prop-

erty in 1927, you and your husband upon reconvey-

ing the property to the Pacific Palisades Corpora-

tion sustained a loss comparable to the loss which

you would have suffered if you had lost the prop-

erty through process of law. Such a case was con-
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lidenMl in General ronnsel Mcniorandnni V21M (In-

Henial Revenue Cuiniilative Bulletin XT III, 120),

md it was held that the i-csultinjj: loss was a capital

^oss.

Due to the fact that the ('X|»iratioii <»r the pci'iod

provided in the statute of limitations will presently

bar any assessment of additional tax ou the i-etuni

filed foi- the year U)l];>, the Tneoine Tax Unit will he

.unable to afToi'd yon an o])])ortnnity to ])i-otest this

^letenui nation or to lie aeeorded a heaiin<]: ])rioi- to
'

. . .

the niailinLT <>f this statntoi'v notice of defieieney.

1 Copies of this letter have been mailed to your

^Tppresenta fives, ^Iv. (leorpce TT. Kostei-, P>ank of

lAnieT'iea T-Juildinir, I.os Angeles, r'alifoi-nia, and Mr.

:L. A. Luce, ^funsey I>uildinp^, Washinpfton, 1). (\

fin aeeoi'dance with the authority eonferi-ed U])on

ifheni in powers of attorney on file with the liuj-ean.

[Endorsed]: U.S.B.T.A. Filed May 29, 1936. [12]

.[Title of Board and Cause.]
\

ANSWER
Comes Xow the Commissioner (»f Inteiiial R<'ve-

nue by his attorney, Herman ()lii)han1. (ieneral

'Counsel foi- the I)e])artment of the Treasury, and

for answei- to the above-styled jx'tition admits and

denies a.s follows

:

1. 2, and 2,. Admits the allegations contained in

Paragra])hs 1, 2, and 3 of the petition.
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4(a), (b) and (c). Denies that the Commissioner

erred as alleged in subparagraphs (a), (b), and

(c) of Paragraph 4 of the petition.

5(a) to (d), inclusive. Denies the allegations con-

tained in subparagraphs (a) to (d), inclusive, of

Paragraph 5 of the petition.

Denies generally and specifically each and every

allegation contained in the petition not hereinbefore

admitted, qualified, or denied.

Wherefcn-e, it is prayed that the appeal be denied.

(Signed) HERMAN OLIPHANT
General Counsel for the

Department of the Treasury.

Of Counsel

:

B. H. NEBLETT,
HAROLD F. NONEMAN,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : U.S.B.T.A. Filed June 30, 1936. [13]

United States Board of Tax Appeals

Docket No. 84896

BETTY ROGERS, O. N. BEASLEY, OSCAR
LAWLER, JAMES K. BLAKE, EXECU-
TORS OF THE ESTATE OF WILL
ROGERS, DECEASED,

Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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PETITION

The above named petitioners hereby petition for a

redetermination of tlie deficiency set forth ])y the

fcommissionei" of Internal Revenue in liis notice of

'deficiency ITr^VRiE-l ML-90D, dated March 4,

1936, and addressed to Mr. J. K. Blake, Co-executor

of the Estate of Will Rogers, deceased, and as a

!basis for this proceeding allege as follows:

1. Petitioners are individuals residing in the
i

.County of Los Angeles, State of California, and are

the duly appointed, qualified and acting Executors

of the Estate of Will Rogers, deceased. Decedent, a

resident of the City of Beverly Hills, California,

died testate on August 15, 1935. On September 17,

1935, petitioners were duly appointed executors of

the estate of Will Rogers, deceased, by the Superior

Court of the State of California, in and for the

County of Los Angeles. [14]

2. The notice of deficiency (a copy of which is

attached hereto and marked Exhibit A) is dated

March 4, 1936, and was presmnably mailed on that

date.

I

3. The taxes in controversy ar(* income taxes of

'Will Rogers, deceased, for the calendar year 1933

in the amount of $16,894.61.

I

4. The determination of the tax set forth in the

notice of deficiency is based upon the following

errors

:

(a) Respondent erred in determining that

the loss sustained by Will Rogers and his wife.
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Betty Rogers, during the year 1933, in the

amount of $54,055.25 in connection with the can-

cellation of a certain contract a purchase real

property and the forfeiture of the payments

theretofore made on the purchase price of said

property was a capital loss.

(b) Respondent erred in refusing to allow

deduction of said loss as an ordinary loss in

computing the tax liability of Will Rogers for

the calendar year 1933.

(c) Respondent erred in treating such loss

as a capital loss in recomputing the tax liability

of Will Rogers for the calendar year 1933.

5. The facts upon which petitioners rely as the

basis for this proceeding are as follows

:

(a) During September, 1927, Will Rogers

and his wife, Betty Rogers, purchased certain

real property in the County of Los Angeles,

State of California, described as follows: [15]

Lots 163 and 164, Tract 1719, as per Map

recorded in Book 21, Pages 162 and 163 of

Maps, in the office of the County Recorder of

Los Angeles County, State of California.

The total purchase price of said property was

$105,000.00 payable as follows: $15,000.00 in

cash at the time of the purchase ; the assumption

of a note in the amomit of $52,000.00, secured

by a mortgage on said propei*ty and due and

payable in 1930, and the giving of a promissory

note for the balance of $38,000.00 to be secured

by a Trust Deed on said property.
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Will Rogers and his wife, Betty Rogers, i)aid

said $15,000.00, assumed the payment of said

$52,000.00 note, and executed and delivered to

the seller their promissory note for $38,000.00

payable in 1932. In September, 1927, said prop-

erty was conveyed to Will Rogers and his wife

Betty Rogers and they conveyed said property

to the Title Guarantee and Trust Company as

trustee, as security for the payment of said $38,-

000.00 note. Said property was acquired as com-

munity property of Will Rogers and his said

wife. Said property was business property and

the transaction was entered into for a profit.

(b) Prior to April 21, 1933 AVill Rogers and

his wife Betty Rogers T)aid in full said note for

$52,000.00, which they had assumed. On April

21, 1933 said property was reconveyed by said

trustee to Will Rogers and his wife Betty

Rogers and they immediately conveyed said

property to the [16] party from whom they had

purchased it in 1927. The said note for $38,-

000.00 was cancelled and AVill Rogers and his

wife Betty Rogers forfeited said property and

all pa\Tnents made toward the purchase thereof.

(c) Prior to April 21, 1933 Will Rogers and

his wife, Betty Rogers paid $67,000.00 toward

the purchase of said property and in addition

thereto paid escrow expenses in the amount of

$212.02, making a total of $67,212.02. For the

years 1927 to 1932, inclusive, they claimed and

w^ere allowed depreciation on the improvements
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on said property in the total amonnt of $13,-:

156.77. The total nnrecovered cash investment

in said property at the time of the forfeiture

and reconveyance to the seller was $54,055.25.

Will Rogers and his wife Betty Rogers each

sustained a loss in 1933 from said transactioni

in the amoimt of to-wit, $27,027.63.

(d) Will Rogers and his wife Betty Rogers

filed separate income tax returns for the calen-

dar year 1933. In his income tax return for 1933

Will Rogers computed the loss on said transac-j

tion to be $57,643.46 and deducted one-half of-

said sum, of $28,821.73 as an ordinary loss; in

computing his net taxable income for said year.

Respondent has disallowed the deduction of said

loss as an ordinary loss and has determined that

it was a capital loss and has treated it as a capi-

tal loss in recomputing the tax liability of Will

Rogers for the year 1933. The deficiency herein

in controversy results from respondent's de-

termination that said loss was a capital loss.

[17]'

Wherefore, petitioners pray that the Board may;

hear and determine this appeal.

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER

Attorneys for Petitioner,

808 Bank of America Bldg.,

Los Angeles, California.
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15ETTY KOGERS
JAMES K. BLAKE
OSCAR LAWLER

Executors of the (^state of Will

Rogers, dee'd, petitioners.

Of Comisel

:

L. A. LUCE,
937 Mnnsey Bldg.,

Washington, D. C.

|)tate of California

roimty of Los Angeles—ss.

(j James K. Blake, of the city of Beverly Hills,

Jtate of California, being first dnly sworn, deposes

nd says; that he is one of the duly appointed, qnali-

,led and acting executors of the estate of Will

iogers, deceased, and is one of the petitioners in

he foregoing petition ; that he is familiar with the

acts stated therein and the facts so stated are true

nd correct, except snch facts as are stated upon

nformation and belief and those facts he believes to
t

\<e true.

JAMES K. BLAKE

!

Subscribed and sworn to before me this 25th day

f May, 1936.

CATHERINE A. MACK
Totary Public in and for the County of Los Angeles,

State of California. [18]
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EXHIBIT A

Treasury Department

Washington

Mar. 4, 1936

Office of

Commissioner of Internal Revenue

Address reply to

Commissioner of Internal Revenue

And refer to

Mr. J. K. Blake, Co-Executor,

Estate of Will Rogers, Deceased,

c/o Mr. Claude I. Parker,

808 Bank of America Building,

liOsi Angeles, California.

Sir:

You are advised that the determination of the in^

come tax liability of Will Rogers, Deceased, for th(

taxable year 1933, discloses a deficiency of $16,

894.61, as shown in the statement attached.

In accordance with section 272(a) of the Revenue

Act of 1932, as amended by section 501 of the Revei

nue Act of 1934, notice is hereby giveui of the de-

ficiency mentioned within ninety days (not counting

Sunday or a legal holiday in the District of Colum

bia as the ninetieth day) from the date of the mail

ing of this letter, you may file a petition with th(

United States Board of Tax Appeals for a rede

termination of the deficiency.

Should you not desire to file a petition, you an

requested to execute the enclosed form and forwarc

it to the Commissioner of Internal Revenue, Wash
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ntrton, n. (\. for tlic attention of Vr-.CiV-l. Tbe

!;igTiiiig: and filinp; of tliis foi-ni will expedite tbe clos-

iic: of the vetni-n ])y ]M'nnittiiig an early assessment

-r tlie defieiency and will ])revent tlie aeennmlation

if interest, since the int(rest period terminates

hirty days aft(M- filin<i: the form, oi- on the date as-

sessment is made, whichever is earlier.

Resy)ectfnlly,

GUY T. HELVERING,
Commissioner.

By CHAS. T. RUSSELL
Depnty Commissioner.

Enclosures:

Statement

Eorm 870 [19]

STATEMENT
IT:AR:E-1

ML-90D

In re : Mr. J. K. Blake

Co-Executor, Estate of Will Rogers, Deceased,

c/o Mr. Claude I. Parker,

808 Bank of America Building,

Los Angeles, California.

Income Tax Liability

Year—1933
Tnconu^ Tax Liability—$71,799.02

Income Tax Assessed—$54,904.41

Deficiency—$16,894.61

The deficiency shown herein is based upon the re-

port dated November 19, 1935, prepared by Revenue
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Agent P. Blackford, covering the income tax lia

bility of Will Rogers, Deceased, a copy of whicl

was transmitted to you.

Careful consideration has been accorded your pro

test dated December 27, 1935, in connection witl

findings of the examining officer, and the informa

tion submitted at a conference held in the office o

the internal revenue agent in charge.

The return has been adjusted as follows

:

Net Income

Net income reported on the return $144,350.72

Add:

(1) Salary $ 3,576.47

(2) Reduction of business losses 2,867.69

(3) Loss on disposition of

property 28,821.73

(4) Contributions 400.00 35,665.89

Ordinary net income adjusted $180,016.61

Capital net loss reported

(5) Capital net loss allowed $ 27,027.63

Computation of Tax

Net income subject to surtax $180,016.61

Less:

Personal exemption and credit for

dependents 2,900.00

Balance subject to normal tax $177,116.61;

[20

Normal tax at 4% on $4,000.00 $ 160.00

Normal tax at 8% on $173,116.61 13,849.33

Surtax on $180,016.61 61,168.14

Tax at 121/2% on capital net loss of $27,027.63 (
3,378.45

Corrected income tax liability $ 71,799.02
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!icome tax assessed:

Account No. 809995 54,904.4

1

;eficiency of tax $ 16,894.61

Explanation of Changes

, (1) In the deductions from jiross salaries received tlie fol-

lowing items have been disallowed :

(a) The amount of $500.00 paid to Friar's Club for

a certificate of indebtedness, representing an investment,

has been disallowed:

(b) The travel expense deduction has been adjusted

to eliminate the folloAving:

Personjil expenses charged on hotel bills $ 961.08

Accident insurance while traveling in airplanes,

a personal expense 3,075.50

Account #121, consisting of "cash" checks for

personal use while not traveling 2,400.00

Total disallowed $6,436.58

(c) The amount claimed as depreciation on a Cadillac

automobile has been corrected to allow 50% for business

use instead of 75%, resulting in a disallowance of 1/3

of $649.08, or $216.36.

Summary

:

Amount paid for certificate

of indebtedness $ 500.00

Travel expenses 6,436.58

Depreciation 216.36

Total $7,152.94

One-half applicable to husband's

return $3,576.47

One-half applicable to wife's

return $3,576.47

[23]
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(2) Losses from business have been reduced as follows:
,

(a) Depreciation on Oklahoma ranches has been reii

duced from $3,428.77 to $2,445.41, a difference of $983.36^

(b) The loss on Santa Monica ranch has been reduced

by $4,752.03 as follows

:

The deduction for maintenance of a tennis court

has been disallowed as a personal expense $ 215.4f

One-half of compensation insurance has been dis-

allowed as being personal 218.5(

The insurance on the residence and furnishings

is a personal expense 1,112.4(

One-half of the foreman's salary is disallowed

as a personal expense 1,500.0(1

Depreciation on livestock has been disallowed,
]

because fully depreciated prior to 1933 720.0(

One-half of the depreciation of $1,971.36 on

trucks, tractor, and buildings has been dis-

allowed as being personal 985.6ii

Total disallow^ed on Santa Monica Ranch $4,752.0''

Total disallowed on Oklahoma Ranches 983. 3(

Total disallowed on ranches $5,735.3f|

One-half applicable to husband's return $2,867.6{i

One-half applicable to wafe's return $2,867.7(;

(3) See (5) below.

(4) The following contributions have been disallowed a;

not deductible under the provisions of section 23 (n) of th('

Revenue Act of 1932

:

Ruby Adams Benefit $ 200.0(|

Prescott Frontier Days 1 00.0(

Fox Studio Employees 500.0(

Total $ 800.0(

One-half applicable to husband's return $ 400.0(

One-half applicable to wife's return $ 400.0(

(5) and (3) The loss on the disposition of Bundy Batl

House property has been adjusted to take into consideration

the depreciation which was allowable in 1927 and 1928, a\u

has been held to be a capital loss rather than an ordinary loss

[22;
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)t;il loss as claimed $57,643.46

[OSS decreased on account of deprecia-
' tion allowable

:

1 927 ( 1/2 year ) $1 ,196.07

1928 2,392.14 3,588.21

}oss as corrected $54,055.25

[usband's loss $27,027.63

hfe's loss $27,027.62
I

It is beld that the transaction whereby the de-

ledent and his wife transferred all their right, title,

jnd interest in tlie l:>undy Bath Honse property to

[^acific Palisades Coi'poration in 1933 in considera-

iion of the corporation's having cancelled and re-

'iimed to them the note for $38,000.00 which they

I'ave in part payment therefor in 1927, amonnted to

111 exchange of one asset for another asset, real es-

ate for the trust deed note. Accordingly, the loss on

he disposition is considered to be a capital loss fall-

ing imder the provisions of section 101 of the Reve-

j.ue Act of 1932. Having acquired full title to the

i)roperty in 1927, the decedent and his wife upon

[econveying the property to the Pacific Palisades

corporation sustained a loss comparable to the loss

^^'hich they would have suffered if they had lost the

iu'07)erty through process of law. Such a case was'

considered in General Counsel Memorandum 12737

Internal Revenue Cumulative Bidletin XIII-1,

20), and it was held that the resulting loss was a

'apital loss.

Due to the fact that the expiration of the period

)i'ovided in the statute of limitations will presently
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bar any assessment of additional tax on the retuni

filed for the year 1933, the Income Tax Unit will be I

imable to afford you an opportimity to protest this

determination or to be accorded a hearing prior to

the mailing of this statutory notice of deficiency.

Copies of this letter have been mailed to your

representatives, Mr. George H. Koster, Bank of

America Building, Los Angeles, California, and Mr. i

L. A. Luce, Munsey Building, Washington, D. C.,'

in accordance with the authority conferred upon

them in powers of attorney on file with the Bureau.

[Endorsed] : U.S.B.T.A. Filed May 29, 1936. [23]

[Title of Board and Cause—Docket No. 84896.]

ANSWER
Comes Now the Commissioner of Internal Reve-

nue by his attorney, Herman Oliphant, General

Coimsel for the Department of the Treasury, and

for answer to the above-styled petition admits and

denies as follows:

1. Admits that petitioner James K. Blake is one

of the duly appointed, qualified, and acting execu-

tors of the Estate of AVill Rogers, Deceased. Admits

that the decedent died testate on August 15, 1935.

The respondent, having no information upon which

to form a belief as to the remaining facts alleged in

Paragraph 1, denies the same.

2 and 3. Denies the allegations contained in

Paragraphs 2 and 3.
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4(a), (b) and (c). Denies that the Commissioner

iTed as alleged in subparagraphs (a), (b) and (c)

f Paragraph 4.

5(a) to (d), inehisive. Denies the allegations eon-

uned in subparagraphs (a) to (d), inclusive, of

!*aragraph 5.

Denies generally and specifically each and every

negation contained in the petition not hereinbefore

'dmitted, qualified, or denied. [24]

Wherefore, it is prayed that the appeal be denied,

ji (Signed) HERMAN OLIPHANT
General Counsel for the

Department of the Treasury.

Of Counsel:

B. H. NEBLETT,
HAROLD F. NONEMAN,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : U.S.B.T.A. Filed June 30, 1936. [25]

.Title of Board and Cause.]

Docket Nos. 84895, 84896. Promulgated

May 18, 1938.

Decedent and wife purchased business prop-

erty for which they paid cash, assumed a note

secured by a mortgage upon the property, and

executed and delivered a note secured by trust

deed on the same property. The first note was
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paid, but the second note was not paid when it

became due in 1932. In 1933, pursuant to an;

agreement entered into with the holder of the;

second note, the property was conveyed to it and

the note was surrendered and canceled. Held,

the conveyance of the property by decedent and

his wife in consideration for the cancellation of

their debt was a ^'sale" within the meaning of;

that word as used in section 101 (c) (2) of the

Revenue Act of 1932 and the loss sustained wasi
j

a capital loss.

Claude I. Parker, Esq., John B. Milliken, Esq.,

Bayley Kohlmeier, Esq., and L. A. Luce, Esq., foi

the petitioners.

DeAVitt M. Evans, Esq., for the respondent.

OPINION.

Mellott: These consolidated proceedings involve

deficiencies in income taxes for the year 1933 in the

amount of $17,055.90 in Docket No. 84895 and $16,-

894.61 in Docket No. 84896. The respondent de-

creased a marital community loss, one-half of whicl

was deducted by each member of the community af-j

an ordinary loss, from $57,643.46 to $54,055.25, and;

treated it as a capital loss sustained equally by eaclj

member of the community. The only question in

volved is whether such loss is a capital loss or ar

ordinary loss.

The proceedings were submitted upon two stipn

lations of facts which, except for the purely forma
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arts, are substantially the same. These stipiilntioiis

re inchided herein by reference, a combined snm-

ary beinp: sufficient for the pupose of the report.

[26]

I

The petitioner, Betty Rogers, a resident of Cali-

fornia, is the widow of Will Rogers, who died

jestate, a resident of California, on August 15, 1935.

•^he, and the others shown in the caption in Docket

K'o. 84896, wer(> appointed executors of the estate

)f the decedent by the Superior Court of the Stato

|)f California in and for the County of Los Angeles,

)n September 17, 1935.

I

During September 1927 the decedent and his wife

Ipurchased for profit certain business real estate

situated m the county of Los Angeles, California, at

I price of $105,000, payable as follows: $15,000 casli

at the time of j)urchase, the assumption of a note in

hie amount of $52,000, which was secured by a mort-

gage on such property and became due and j)ayable

iin 1930, and the giving of their promissory note for

the balance of $38,000, secured by a trust deed on

the property.

I

The decedent and his wife ])aid the $15,000 cash

[and prior to 1933 paid in full the $52,000 note.

The note for $38,000 and the beneficial interest

und(;r the deed of trust which secured it were trans-

ferred and assigned to the California Trust Co., a

corporation. The note became due and payable o\\

August 19, 1932.

On August 25, 1932, pa3Tiient of the note and ac-

crued interest thereon was demanded of decedent
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and his wife and notice was given that, unless the

principal and interest were paid, the holder of siicli

note wonld proceed to enforce its rights under the

provisions of the deed of trust given to secure pay-

ment of it.

Thereafter it was agreed by and between decedent

and his wife and the holder of the $38,000 note and

trust deed that the property be conveyed by the

former to the latter and that the note be canceled,

and surrendered. Thereafter the property was recon-i

veyed by the Title Guarantee & Trust Co. to the de-:

cedent and his wife and on April 21, 1933, they'

transferred and conveyed it to the California Trust

.

Co., and the $38,000 note was surrendered to de-

1

cedent and his Avife and canceled.

In addition to the $67,000 paid by the decedent

and his wife upon the purchase price of the prop-

erty they also paid, prior to April 21, 1933, escrow

;

expenses in the amount of $212.02, or a total of $67,-

'

212.02. For the years 1927 to 1932, inclusive, they

were allowed depreciation on the improvements on

the property in the total amount of $13,156.77. Their

'

total unrecovered cash investment in such property

at the time of its conveyance to the California Trust

Co. was $54,055.25. The decedent and his wife each

sustained a loss in 1933 from the transaction in the
,

amount of $27,027.62.

The decedent and his wife filed separate returns

for 1933. They computed a loss on the transaction

in the amount of $57,643.46 and [27] each deducted

one-half of that simi, or $28,821.73, as an ordinary
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ks, under the provisions of section 23 (e) of the

fevenue Act of 1932. The respondent reduced the

tnount of the lo?s to $54,055.25, and, in recomputing

jhe tax liability of each of them, treated the loss as

I capital loss within the meaning of section 101 of

lie Revenue Act of 1932. The deficiencies result

^•om respondent's determination that the loss was a

jipital loss.

' The pertinent provisions of the Revenue Act of

932 are shown in the margin.^

i^ec. 23. Deductions From Gross Income.
,
In computing net income there shall be allowed as

eductions:
I
***** *

i (e) Losses hy Individuals.—Subject to the limi-

jitions provided in subsection (r) of this section, in

tie case of an individual, losses sustained during the

ixable year and not compensated for by insurance

r otherwise

—

******
(2) if incurred in any transaction entered into

or profit, though not connected with the trade or

iusiness. * * *

t^ec. 101. Capital Net Gains and Losses.
I ***** *

' (b) Tax in Case of Capital Net Loss.—In the

':ise of any taxpayer, other than a corporation, who
pr any taxable year sustains a capital net loss (as

jereinafter defined in this section), there shall be

inned, collected, and paid, in lieu of all other taxes

inposed by this title, a tax determined as follows: a

(artial tax shall first be computed upon the basis of

iie ordinary net income at the rates and in the

lanner as if this section had not been enacted, and
jie total tax shall be this amount minus 12^^ per

|?ntum of the capital net loss; but in no case shall

|ie tax of a taxpayer who has sustained a capital
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Petitioners argue that Rogers and his wife did

not "have whole title to the property * * * but * * *
;

merely an equity and a right to receive whole and '

complete title on completion of payment of the pur-

chase price." That may be true; however, the prop-

erty was deeded to them subject to the indebtedness

which they assumed and paid, and it is stipulated

that they claimed and w^ere allowed depreciation on

the improvements on it in the total amount of $13,-
'

156.77. The property was acquired in a transaction •

entered into for profit. It will be noted that " 'capi-
j

tal assets' means property held by the taxpayer for
i

more than tw^o years." Under the facts as stipu-

'

lated, we think that the conclusion is inescapable

that the real estate was "held" for more than two

years within the purview of the statute.

net loss be less than the tax computed without re-

gard to the provisions of this section.

(c) Definitions.—for the purposes of this title

—

*******
(2) "Capital loss" means deductible loss ref=ult-

ing from the sale or exchange of capital assets.
\

* * * * * * *'i,

(6) "Capital net loss" means the excess of the)

sum of the capital losses plus the capital deductions
j

over the total amount of capital gain.
\

* * * * * * *
i

(8) "Capital assets" means property held by the;

taxpayer for more than tw^o years (whether or notj

connected with his trade or business), but does not;

include stock in trade of the taxpayer or other prop-

'

erty of a kind which w^ould properl}^ be included in:

the inventory of the taxpayer if on hand at the close
j

of the taxable year, or property held by the tax-j

payer primarily for sale in the course of his trade

or business. * * * [28]
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Petitioners insist, however, that even though tlie

io|)erty was a capital asset, the loss sustained upon

s disposition was not a capital loss, as defined ]\v

le statute, because it was neither sold nor ex-

liangcHl. Having decided that the property was a

apital asset, the only remaining question is whether

was sold or exchanged.

On brief y)etitioners argue that Avhen the entire

iransaction was completed they were left with

lothing which they did not have prior to entering

into the contract or purchase and that they had suf-

ered an actual loss in the amount of $54,055.25

$67,212.02 less $13,156.77); that in construing or

.nter])reting a statute the ordinary meaning of the

vords used therein should be taken, citing Old

Mony Railroad Co. v. Commissioner, 284 U. S. 552

;

!ind that the transaction in question did not involve

ii "sale or exchange" within the ordinary meaning

)f these words because they connote an acquisition

)f property by the bargaining parties through the

(exercise of a free will to buy and sell rather than

':he compromise of an outstanding indebtedness, the

'enforced collection of which had been threatened by

'neans of legal proceedings.

We agree wath petitioners that in construing or

interpreting a statute the ordinary meaning of the

jWords used should be taken. "A sale, in the ordinary

Isense of the word is a transfer of property for a

fixed price in money or its equivalent." Iowa v.

McFarland, 110 U. S. 471, 478. "An exchange of

•property is a mutual transfer of one or more pieces
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of property for property other than money." 23

C. J. 184. " 'The distinction between a sale and ex-

change of property is rather one of shadow than of

substance. In both cases the title to property is

absolutely transferred; and the same rules' of law

are aj^plicable to the transaction, whether the con-

sideration of the contract is money or by way of

barter.' " Hale v. Helvering, 85 Fed. (2d) 819.

Prior to the transaction here involved petitioners

had paid for the real estate $67,212.02 in cash, and

had given their note for $38,000 to the vendor. This

note had been transferred and assigned by the

vendor to the California Trust Co. It is apparent,

therefore, that the real property cost petitioners

$105,212.02 and this amoimt (less depreciation al-

lowed, $13,156.77) was their basis for gain or loss

upon its sale or other disposition. We are not im-

pressed with petitioners' argument that when they

transferred the property to their creditor they

merely paid their debt of $38,000, and that therefore

there was no sale or exchange. We agree that they

paid a debt ; but the payment of a debt does not en-

title a taxpayer to a loss deduction. Petitioners'

claim for a deduction is based on the fact that they

made a disposition of property and thereby sus-

tained a loss. It can not be said that they received

no consideration because then their loss [29] would

have been $92,055.25 ($105,212.02 less $13,156.77)

and not $54,055.25. By reason of the transfer of the

property to their creditor petitioner were released

from their promise to pay $38,000, and their credi-
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ar relinquished its right to collect this amount. In

ur opinion the transaction should be treated either

s a sale of petitioners' right, title, and interest in

,ie property for the price of their obligation or as

n exchange of real estate for the obligation, both

troperties having an equal value. We prefer to re-

:ard the transaction as a sale. This view is sup-

ported by a decision of the Supreme Judicial Court

if Massachusetts in Gallus v. Elmer, 193 Mass. 106

;

,8 N. E. 772. In that case Gallus, who conducted a

•utcher and grocery business, sold certain fixtures,

pols, utensils, and goods used in carrying on that

lUsiness to one Kopec for $500, of which $100 was

laid in cash, and the balance was to be paid on

'une 9, 1905. On June 9 Gallus demanded j)ayment

f the amount due, w^hich was not paid. Kopec

tated he was willing that Gallus should take all of

ihe property in payment of the debt due, and an in-

urnment was prepared reciting that Kopec, in con-

iideration of $400 paid by Gallus, sold, transferred,

nd delivered all of the property back to Gallus.

}%e question arose w^hether the transfer of the prop-

irty to Gallus in payment of the debt due consti-

'ited a sale under the "Bulk Sales" act. In holding

iiat it did the court said

:

* * * While it is true that in its strictest sense

a sale is a transfer of personal property in con-

sideration of money paid or to be paid, still in

the interpretation of statutes it is often held to

include barter and any transfer of personal
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property for a valuable consideration. "In a

general and popular sense, the sale of an article

signifies the transfer of property from one

person to another, for a consideration of value,

without reference to the particular mode in

which the consideration is paid." Bigelow,

C. J., in Howard v. Harris, 8 Allen 297, 299.

* * *

In support of their contention that the transac-

tion was neither a sale nor an exchange petitioners

:

rely upon Hale v. Helvering, supra; Commonwealth,

Inc., 36 B. T. A. 850 ; and Dallas Transfer & Ter-

minal Warehouse Co. v. Commissioner, 70 Fed. (2d)
I

95.

In Hale v. Helvering, supra, the taxpayers in 1925

sold an orange grove for the sum of $60,000. Title

was transferred to the purchaser upon the payment

of $20,000 in cash and the execution and delivery

of $40,000 in notes secured by first mortgage. The

taxpayers each reported their pro rata share of the

profit upon this transaction in 1925, and paid the

tax thereon. Upon maturity of the notes in 1927, the

maker, although financially able to pay, refused to

do so. A suit was instituted during the year 1929 tc

collect in the amount of $22,418.24, but prior U

judgment, and during that year, a settlement wa^

agreed to which resulted in a loss to the taxpayers

of [30] $7,497.22. In holding that the loss was ai

ordinary loss the Court of Appeals for the Distric

of Columbia said:

I
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Accepting the definitions relied upon by the

petitioner ay constituting the ordinary meaning

of the words in question, such definitions do not

include the disposition of the notes under the

facts hei-e. 'Phere was no acquisition of prop-

erty by the de])tor, no transfer of property to

him. Neither business men nor hn^yers call the

compromise of a note a sale to the maker. In

point of law and in legal parlance property in

the notes as capital assets was extinguished, not

sold. In business parlance the transaction was

a settlement and the notes were turned over to

the maker, not sold to him. In John H. Watson,

Jr., V. Commissioner of Internal Revenue, 27

B. T. A. 463, overruling Henry P. Werner v.

Commissioner of Internal Revenue, 15 B. T. A.

482, it was held that the payment at maturity,

of the face amount of bonds purchased at a

premium, was not a sale or exchange resnlting

in a capital loss. If the full satisfaction of an

obligation does not constitute a sale or ex-

change, neither does partial satisfaction.
* * *

' The court held, as this Board has held, "that the

•compromise with the maker, who was able to pay

hem, of promissory notes, for less than their face

7akie, does not constitute a sale or exchange of capi-

al assets."

While we agree with the court that under the

facts of the Hale case the compromise of a note was

lot a "sale" or an "exchange", because the prop-
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erty in the notes was extinguished, and not sold, we

do not believe that this case is controlling of the in-

stant proceedings. Petitioners disposed of real

property. They are claiming the right to a loss de-

duction for the reason that the amount realized was

less than the cost of the property to them. No com-

promise of a note is involved. Petitioners gave up

all of their right, title, and interest in the real prop-

1

erty for the equivalent of $38,000, and thereby re-j

duced the amount of the loss resulting from their

investment in the property by that amount. If pe-

titioners had transferred the property for $38,000

in cash and then had used the cash to satisfy their

indebtedness, it is clear that they would have made a

sale of their property. We do not believe that the

situation is changed where the property is trans-

ferred directly to the creditor in satisfaction of the

indebtedness. Cf. United States v. Hendler,

U. S (Mar. 28, 1938) ; E. F. Simms, 28 B. T. A.

988, 1030. We do not construe the decision in the

Hale case as meaning that the surrender of notes or

cancellation of an indebtedness is not sufficient or

proper consideration to support a sale. Many courts

have held that the extinguishment of a preexisting

debt may constitute a valuable consideration for a

sale of property. Ferguson v. Larson (Cal.), 33 Pac

(2d ) 1061 ; Bank of Centralia v. Chicago, Burling-

ton & Quincy Railroad Co., 245 111. App. 211 ; David

Bradley & Co. v. Kingman Implement Co., 79 Neb.

144; 112 N. W. 346; Rachman v. Clapp, 50 Neb. 648:
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It N. W. 259; Billings v. Warren, 21 Tex. Civ. App.

: : -lO S. W. 625. [31]

iln Conimonwealtli, Iiie., su])ra, also cited and re-

M upon ])y petitioners, the owner of realty, snb-

ict to a nioi'tgap^e, deeded the property to the niort-

{i^ee without consideration and thereby sustained

{ loss. AVe lield tlint the loss so sustained was an

('•dinary loss, and not a capital loss, and, among

cher things, said:

* * * The purported release of liability under

the mortgage was of no benefit to the petitioner,

for it had no liability under the mortgage.

Neither' the petitioner nor its grantor assumed

the mortgage liability, but took title, subject to

it. Hence, there was no personal liability on

the part of the petitioner. Hulin v. Veatch, 148

Or. 119; 35 Pac. (2d) 253; Metropolitan Bank

V. St. Louis Dispatch Co., 149 IT. S. 436; Fulton

Gold Corporation, 31 B. T. A. 519. Inasmuch as

there was in fact no consideration to the peti-

tioner, the transfer of title was not a sale or

exchange. The execution of the deed marked the

close of a transaction whereby petitioner aban-

I doned its title. Cf. A. J. Schwarzler Co., 3

B. T. A. 535, Greenleaf Textile Corporation, 26

B. T. A. 737, holding that a taxpayer does not

sustain a deductible loss of the value of real es-

tate while retaining title to it.

The instant proceedings are clearly distinguish-

ble from Commonwealth, Inc., supra. In that case
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the taxpayer received nothing in consideration of

the transfer of the property to the mortgagee. Here,

however, the taxpayers received a consideration of

$10 and "in addition * * * full satisfaction of all

obligations secnred by the deed of trnst [the $38,000

note]." The deed recites that "the consideration re-

ceived by the grantors is eqnal to the fair value of

grantors interest in said land."

The remaining case relied upon by the petitioners

in Dallas Transfer & Terminal Warehouse Co. v.

Ooivimissioner, supra. There the taxpayer leased a

wnrf^liouse for 20 yoars nt a rental of $7,000 a month.

By September 1928 the taxpayer owed its lessor

$107,880.79 and was in an insolvent condition. It

entered into an agreement with its lessor under the

terms of which it conveyed to the latter certain

property in which it had an equity of $17,507.20, and

the lessor canceled the balance of the debt, charging

it off as worthless. The Circuit Court of Appeals

for the Fifth Circuit, in holding that the transac-

tion did not constitute income to the taxpayer, said:

* * * The transaction was not in form or sub-

stance a sale for $107,880.77 of property which

had an appraised value of $17,507.20. In effect

the transaction was similar to what occurs in

an insolvency or bankruptcy proceeding when,

upon a debtor surrendering, for the benefit of

his creditors, property insufficient, in value to

pay his debts, he is discharged from liability for

his debts. This does not result in the debtor ac-
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quiring soiiiething of exchangeable value in ad-

dition to what he had before. There is a reduc-

tion or extinguishment of liabilities without any

increase of assets. There is an absence of such a

gain or profit as is required to come within the

accepted definition of income. * * * It hardly

would be contended that a discharged insolvent

! or bankrupt receives taxable income in the

amount by which his provable debts exceed the

value of his surrendered assets. * * * Taxable

income is not [32] acquired by a transaction

which does not result in the taxpayer getting or

having anything he did not have before. Gain'

or profit is essential to the existence of taxable

income. A transaction whereby nothing of ex-

changeable value comes to or is received by a

taxpayer does not give rise to or create taxable

, income. * * *

In our opinion there is nothing in the decision of

le court which is contrary to the conclusion we

'ave reached in the instant proceedings. We are

onvinced that petitioners made a sale of a capital

sset to their creditor. We therefore hold that the

espondent's determination that the loss sustained

-as a capital loss is correct.

Reviewed by the Board.

Judgment will be entered for the respondent. [33]
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United States Board of Tax Appeals

Washington

Docket No. 84895.

BETTY ROGERS,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the determination of the Board, as

set forth in its report promulgated May 18, 1938,

it is

Ordered and Decided: That there is a deficiency

in income tax for the year 1933 in the amount of

$17,055.90.

Entered May 19, 1938.

[Seal] (Signed) ARTHUR J. MELLOTT,
Member. [34]

United States Board of Tax Appeals

Washington

Docket No. 84896.

BETTY ROGERS, O. N. BEASLEY, OSCAR
LAWLER, JAMES K. BLAKE, Executors of

the Estate of Will Rogers, Deceased,

Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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DECISION.

Pursuant to tlic (Ictcriniimtion of tlic Board, as

k fortli in its r('j)ort ])roniul,iiato(l Afay 18, 1938,

is

Ordered and Decided: Tliat there is a deficiency

\ income tax for the year 1933 in the amount of

16,894.61.

Entered May 19, 1938.

[Seal] (Signed) ARTHUR J. MELLOTT,
Member. [35]

(Title of Board and Cause.]

Docket No. 84895

PETITION FOR RK\aEW BY THE UNITED
STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

I'o the Honorable Judg^es of the United States Cir-

cuit (^urt of Appeals for the Ninth Circuit:

Comes now Betty Rosters, l)y her attorneys,

'laude I. Parker, John B. Milliken, Bayley Kohl-

neier, Harriet Geary and L. A. Luce and respect-

ully shows:

I.

Jurisdiction
I

Betty Rogers, your petitioner, respectfully peti-

jions this Honorable Court to review the decision

'f the United States Board of Tax Appeals entered

I'll May 19, 1938, and finding a deficiency in income

ax due from your petitioner for the calendar year

933 in the amount of $17,055.90.
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Your petitioner at the time of filing tlrs petitioi

is a. citizen of the United States and resides in Lor

Angeles County, State of California. [36]

The return of income tax in respect of whicl

the aforementioned tax liability arose was filed bj

your petitioner with the Collector of Internal Rev

enue for the Sixth Internal Revenue Collectioi

District of California, located in the City of Lo;

Angeles, State of California, which is located withii

the jurisdiction of the Circuit Court of Appeal;

for the Ninth Judicial Circuit.
,

Jurisdiction in this Court to review the decisioi

of the United States Board of Tax Appeals afore

said is foimded on Sections 1001-3 of the ReveniK;

Act of 1926 as amended by Sections 603 of the Rev

enue Act of 1928, 1101 of the Revenue Act of 193!^

and 1519 of the Revenue Act of 1934.

The Commissioner determined a deficiency in pei

titioner's income taxes for the calendar year 193li

in the amoimt of $17,055.90 and on March 4, 193*

in accordance with the provisions of Section 274 o

the Revenue Act of 1926, sent to petitioner by regis

tered mail a notice of said deficiency. Thereafte

petitioner filed an appeal from said determinatioi

of deficiency with the United States Board of Ta:

Appeals.

Said appeal was called for hearing by the Boar('

of Tax Appeals on September 27, 1937 at Los Ai

geles, California. At said hearing upon motion o

counsel, it was ordered that said appeal be consoli

dated for hearing and decision with the appeal o

Betty Rogers, O. N. Beasley, Oscar Lawler, Jame

K. Blake, Executors of the Estate of Will Roger?
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.is(m1, \\)V llic same yciw .-iikI iii\til\inu idciitical

psucs of fact and law. Dod.rl Nn. S4S<)(;. On Alav

1. 19!^8 tlic Board proniuluatcd its npininn in wliidi

p ['H] stipulation of facts of tlu' pai'tios oou-

liiniTijz' the only fads jH'cscnlcd in llic pi-iUMMMlinii:

I'as in('oi'])oi'atcd hy I'clVrcncc and on May 1?), 19!*)^,

Iw Board of Tax Apjx'als cntci-cd its decision, as

(foresaid.

11.

\atiire of roiitro\('rsy.

I
The dofiei(>ncy foi- the ycai- in.'l:!. v" liirh was in

ontrovoi'sy ])efoi'e the Boaid of Tax .\|)])eals. arose

n(\ resulted from the delei-niinat ion of the Com-

iiissionei- that the loss (d' $27,027. ()2 sustained by

petitioner in that year constituted a capital loss for

iieonie tax ])ur])oses as distiniiuished fi-oi»i an ordi-

lary loss as claimed and maintained by ])el it inner.

During Se])tember 1927, petitionei' and her hus-

'»and Will Rop:ers, now deceased, ])nrchased from

|)ren B. Waite certain real ]n'o])erty in the Tounty

•f Los Angeles, State of California, for a total ]>ur-

••liase price of $105,000.00 paynble as follows:

?15,000.00 cash at time of purchase. assum])tion of

' Tiote in the amount of $52,000.00 secured by a

Mort<iai;e on the ^iroperty and the ui\in,i2: of a ]»i"oin-,

ssory note for the balance of $.'^8,000.00 secui'ed by

\ tnist deed on the ])ropert>-. The $15,000.00 cash

Aas ])aid, the payment of the note was assumed and

)etitioner and her husband executed and delivered

'o the seller their note in the amount of .4^:^8.000.00,

iiayable on or before Aufjust 19, 19:^2 with intei-(>st



50 Betty Rogers vs.

at seven per cent per annum. The property was,

conveyed to petitioner and her husband subject to':

the mortgage and immediately thereafter they con-

veyed it to Title Guarantee and Trust Company, aj

corporation, as trustee, to secure payment of the

$38,000.00 note. [38]

This property was acquired by petitioner and her

husband as connnunity property. It was business

property and the transaction was one entered into

for profit.

Before 1933 petitioner and her husband paid the

$52,000.00 note which had been assumed by them inii

full. Also, before 1933, the $38,000.00 note payable

to Oren B. Waite, the seller, and the beneficial in-

terest imder the trust deed were duly transferred

and assigned to California Trust Company, a cor-

poration. On August 19, 1932 the note became due

and payable. It was not paid on the due date and

on August 25, 1932, payment was demanded of pe-

titioner and her husband and notice was given that

unless the same was paid, the holder thereof would

proceed to enforce its rights under the deed of trust.

Threafter it was agreed by petitioner and her

husband and the holder of said $38,000.00 note that'

cancellation of said note could be accomplished by

conveyance of the property by which it was secured

to the holder of the note. Thereafter, in the vear)

1933, this was done and the note was surrendered

to petitioner and her husband and cancelled. Thus,

prior to April 21, 1933, petitioner and her husband

paid $67,000.00 toward the purchase price of the

property, and in addition thereto, paid escrow

li
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jxpenses in the amount of $212.02, or a total of

67,212.02. For the years 1927 to 1932, inclusive,

Petitioner and her husband claimed and were al-

)wed depreciation on the improvements on said

?roperty in the total amount of $13,156.77. The

otal loss in cash investment was therefore $54,-

'55.25 and petitioner by reason of the commimity

iroperty character of the property sus- [39] tained

tne-half of said total loss or the sum of $27,027.62.

• The Commissioner determined that the loss on

his transaction constituted a capital rather than

,n ordinary loss to petitioner for the year 1933 and

iisallowed the ordinary loss claimed by petitioner

\n her return and treated the loss in the amount

aforesaid as a capital loss.

The Board of Tax Appeals sustained the Com-
iriissioner's aforesaid determination and affirmed

Ihe deficiency resulting therefrom.

III.

j

Assignment of Error.

In making its decision as aforesaid, the United

States Board of Tax Appeals committed the fol-

lowing errors on which your petitioner relies as the

oasis of this proceeding:

1. The United States Board of Tax Appeals

erred in ordering a deficiency in petitioner's in-

come tax for the calendar year 1933 in the

amount of $17,055.90.

2. The United States Board of Tax Appeals

erred in deciding that the loss sustained by
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petitioner in the year 1933 on reconveyance of

the property in question in payment and can-

cellation of her and her husband's liability on

their outstanding note leaving unrecovered a

cash investment in the property in the amount

of $27,027.62 was a capital loss for income tax

purposes for the reason that as a matter of law

the loss occurring under such circumstances

constituted an ordinary loss imder the applic-

able Revenue Act. [40]

3. The United States Board of Tax Appeals]

erred in holding that the loss sustained by ai

purchaser of real property upon reconveyance

of said property to cancel the lialance due on

the purchase money note and forfeiture of

prior cash payments, constituted a capital

rather than an ordinary loss under the Revenue

Act of 1932.

4. The United States Board of Tax Appeals!

erred as a matter of law in deciding that the

reconveyance of purchased premises, sub.ieet to

a trust deed given to secure the payment of a

purchase money note, in cancellation of the|

indebtedness thereon, constituted a sale of al

capital asset, the loss suffered from the sale of

which was a capital loss.

5. The United States Board of Tax Appeals

erred in ordering that petitioner wns not en-

titled to deduct for income tax ])ui'poses an

ordinary loss in the amoimt of $27,027.62 in the!

calendar year 1933 by reason of the reconvey

ance of certain property, which she had pur
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chased and whicli was subject to a trust deed

to secure tlie payuient of tlie reuiniuder of tlie

purchase price, and forfeiture of the casli ])ur-

chase price theretofore paid thereou. for the

reason tliat such order of the Ignited States

Board of Tax Appeals is contrary to tlie facts

stipulated by the parties to this proceeding

and the law applicable thereto.

i

I Wherefore vour petitioner pravs that this Hon-
f

'

.
."

.

[rable Court may review the decision and order of

j:ie United States Board of Tax Appeals and set

side the same and direct the entry [41] of a deci-

ion by said Board determining that there is no

eficiency in income tax for the year 1933, greater

ban $5,028.61, whicli amount is conceded by peti-

ioner herein, due from the petitioner, and for such

ther and further relief as may to this Court seem

proper in the premises.

i CLAUDE I. PARKER
JOHN B. MILLTKEN
BAYLEY KOHLMEIER
HARRIET GEARY
L. A. LUCE

Attorneys for Petitioner.

>tate of California

'oimty of Los Angeles.—ss.

Harriet Geary being first duly sworn says: I am
)ne of the attorneys for the petitioner in this pro-

ceeding. I prepared the foregoing petition and am
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familiar with the contents thereof. The allegation

of fact contained therein are true to the best o

my knowledge, information and belief. This peti

tion is not filed for the purpose of delay and I be

lieve the petitioner is justly entitled to the rehe

sought.

HARRIET GEARY
Subscribed and sworn to before me this 5th da^^

of August, 1938.

PEARL ANDERSON
Notary Public in and for the County of

Los Angeles, State of California.

[Endorsed]: U.S.B.T.A. Filed Aug. 13, 1938

[42;

[Title of Board and Cause—No. 84895.]

To : Hon. Guy T. Helvering,

Commissioner of Internal Revenue,

Internal Revenue Building,

Washington, D. C.

Hon. J. P. Wenchel, Attorney for Respondent,

Chief Counsel,

Bureau of Internal Revenue,

Internal Revenue Building,

Washington, D. C.

You Are Hereby Notified that on the 13th daj

of August, 1938, a petition for review by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit of the decision of the United States Board oi



Comm. of Internal Revenue 55

bax Appeals heretofore rendered in the above en-

i*tled cause, was filed with the Clerk of the Board.

I copy of the petition as filed is attached hereto and

iprved upon you.

Dated

:

CLAUDE I. PAEKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER

I

I

HARRIET GEARY
Attorney for Petitioner

j

808 Bank of America Bldg.

Los Angeles, California.

Of Counsel

:

L. A. LUCE
937 Munsey Bldg.,

Washington, D. C. [43]

Service of the foregoing notice of filing and of a

3py of the petition for review is hereby acknowl-

iged this 13th day of August, 1938.

!
J. p. WENCHEL

Chief Counsel for the

Bureau of Internal Revenue,

Attorney for Respondent.

[Endorsed] : U.S.B.T.A. Filed Aug. 13, 1938. [44]
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[Title of Board and Cause—Docket No. 84896.]

PETITION FOR REVIEW BY THE UNITEI
STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

To the Honorable Judges of the United States Cir

cuit Court of Appeals for the Ninth Circuit:

Come now Betty Rogers, O. N. Beasley, Oscai,

Lawler, James K. Blake, Executors of the Estate o^

Will Rogers, deceased, by their attorneys, Claude I

Parker, John B. Milliken, Bayley Kohlmeier,

Harriet Geary and L. A. Luce, and respectfully

show

:

I.

Jurisdiction

Betty Rogers, O. N. Beasley, Oscar Lawler<

James K. Blake, Executors of the Estate of Will

Rogers, deceased, your petitioners, respectfully pe

tition this Honorable Court to review the decision o

the United States Board of Tax Appeals entere<

on May 19, 1938, and finding a deficiency in incom"!

tax due from the estate of Will Rogers, deceasedj

for the calendar year 1933 in the amount of $16,'

894.91. [45]

Your petitioners at the time of filing this petitio]

are citizens of the United States and reside in Lol

Angeles County, State of California.

The return of income tax in respect of which th

aforementioned tax liability arose was filed by Wil

Rogers, now deceased, with the Collector of Interna

Revenue for the Sixth Internal Revenue Collection



Comm. of Internal Revenue 57

district of California, located in the City of Los

ingeles, State of California, which is located within

16 juT'isdiction of the Circnit Conrt of Appeals for

!ie Ninth Judicial Circnit.

I Jurisdiction in this Conrt to review the decision

If the United States Board of Tax Appeals afore-

aid, is founded on Sections 1001-3 of the Revenue

let of 1926 as amended by Sections 603 of the Eeve-

ue Act of 1928, 1101 of the Revenue Act of 1932

nd 1519 of the Revenue Act of 1934.

' The Commissioner determined a deficiency in pe-

itioner's income taxes for the calendar year 1933

II the amoimt of $16,894.91 and on March 4, 1936 in

ceordance with the provisions of Section 274 of the

:levenue Act of 1926, sent to petitioners by re^is-

;ered mail a notice of said deficiency. Thereafter

letitioners filed an appeal from said determination

»f deficiency with the United States Board of Tax

Appeals.

Said appeal was called for hearing by the Board

,)f Tax Appeals on September 27, 1937 at Los

iVngeles, California. At said hearing upon motion

)f counsel, it was ordered that said appeal be con-

|;olidated for hearing and decision with the ap])eal

)f Betty Rogers for the same year and involving

dentical issues of fact and law. Docket No. 84895.

3n May 18, 1938 the [46] Board promulgated its

iipinion in which the stipulation of facts of the

barties containing the only facts presented in the

hroceeding was incorporated by reference and on
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May 19, 1938, the Board of Tax Appeals entered it?

decision, as aforesaid.

II.

Nature of Controversy.

The deficiency for the year 1933, which was inl

controversy before the Board of Tax Appeals, arose

and resulted from the determination of the Com-;

missioner that the loss of $27,027.63 sustained by^

Will Rogers in that year constituted a capital loss

for income tax purposes as distinguished from an

ordinary loss as claimed by Will Rogers and main-

1

tained by petitioners.

During September 1927, Will Rogers and his

wife, Betty Rogers, purchased from Oren B. Waite

certain real property in the County of Los Angeles,

State of California, for a total purchase price of

$105,000.00 payable as follows: $15,000.00 cash at

time of purchase, assumption of a note in the

'

amoimt of $52,000.00 secured by a mortgage on the

property and the giving of a promissory note for

the balance of $38,000.00 secured by a trust deed on ';

the property. The $15,000.00 cash was paid, the pay-

1

ment of the note was assumed and Mr. and Mrs. i

Rogers executed and delivered to the seller their i

note in the amount of $38,000.00, payable on or
;

before August 19, 1932, with interest at seven per i

cent per annum. The property was conveyed to Mr. !

and Mrs. Rogers subject to the mortgage and im- '

mediately thereafter they conveyed it to Title Guar-

antee and Trust Company, a corporation, as trustee, !
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:0 [47] secure payment of the $38,000.00 note.

This property was acquired by Mr. and Mrs.

Jiogers as community property. It was business

property and the transaction was one entered into

'or profit.

Before 1933 Mr. and Mrs. Rogers paid the $52,-

;)00.00 note which had been assumed by them in full.

jUso before 1933, the $38,000.00 note payable to

Dren B. Waite, the seller, and the beneficial interest

•inder the trust deed were duly transferred and as-

igned to California Trust Company, a corporation.

i)n August 19, 1932 the note became due and pay-

able. It was not paid on the due date and on August

|!5, 1932, payment was demanded of Mr. and Mrs.

|-iogers and notice was given that unless the same

i^'as paid, the holder thereof would proceed to en-

orce its rights under the deed of trust.

I Thereafter it was agreed by Mr. and Mrs. Rogers

nd the holder of said $38,000.00 note that cancella-

jion of said note could be accomplished by con-

veyance of the property by which it was secured to

[he holder of the note. Thereafter in the year 1933

Ihis Avas done and the note was surrendered to Mr.

nd Mrs. Rogers and cancelled. Thus prior to April

1 ,1933 Mr. and Mrs. Rogers paid $67,000.00 toward

fie purchase price of the property, and in addition

hereto, ])aid escrow expenses in the amount of

j212.02 or a total of $67,212.02. For the years 1927

p 1932 inclusive, Mr. and Mrs. Rogers claimed and

ere allowed depreciation on the improvements on

laid property in the total amoimt of $13,156.77. The
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total loss in cash investment was: therefore $54,

055.25 and by reason of the community propert}

character of [48] the property Will Rogers sus-

tained one-half of said total loss or the sum oi

$27,027.62.

The Commissioner determined that the loss or

this transaction constituted a capital rather than an

ordinary loss to Mr. Rogers for the year 1933 and.

disallowed the ordinary loss claimed by him on hi?!

return and treated the loss in the amount aforesaid

as a capital loss.

The Board of Tax Appeals sustained the Commis-

sioner's aforesaid determination and affirmed the

deficiency resulting therefrom.

III.

Assignment of Error.

In making its decision as aforesaid, the United

States Board of Tax Appeals committed the fol-

lowing errors on which your petitioners rely as the

basis of this proceeding:

1. The United States Board of Tax Appeals

erred in ordering a deficiency income tax of

Will Rogers, deceased, for the calendar year

1933 in the amount of $16,894.61.

2. The United States Board of Tax Appeals

ei-red in deciding that the loss sustained by Will

Rogers, deceased, in the year 1933 on recon-

veyance of the property in question in payment

and cancellation of his and his wife's liability
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(HI flu'ir outstanding note leaving unrocoverod a

cash investment in the ])r(»i)('rty in the amount

of $27,()'J7.<):). was a [4!)] capital loss Ini- incnrne

tax jnirposes for tlic reason tliat as a maltei- of

law the loss orcni'rinc: under such cii'cumstanees

constituted an ni-dinary loss niider the applic-

able Reveinie Act.

W. The rnited States IJoard of Tax Ap)>eals

ej'i'ed in holdinix that tlie loss sustained hy a

])urchaser of ?-eal propeity ujxtn rec(>n\-eyan<'e

of said property to canc(l tlie halaiwe due on

the ])ur(diase money note and forfeiture (d' pi-ioi-

casli ]iayments constituted a eapital rath<'r tlian

an ordinary loss under the Revemu' Act of 1932.

4. The United States Board (f Tax A])p(>als

(M-i-ed as a matter of law in deeidinj]: that the

reeonveyance of purchased ])remises subject to

a ti-nst deed <2[iven to secui'e the ])aynient (d' a

piu'chase money note, in can<'ellat ion of the

indebtednesvS thereon constituted a sale of a

capital asset, th<' loss suffered fiv.ni the sale of

which was a capital loss.

o. The United States Board of Tax Appeals

eri-ed in ordei-inji: that Will "Roarers was not

entitled to deduct for income tax pur])oses aii

ordinaiy loss in the amount of '^'lisyil iV> in the

calendai- yeai- If);})') by reason of the recon-

v<'yance of certain pr(>perty which be bad pur-

ehased and whi(di was subject to a trust i\{'V{\

to secui'e the ])ayment ^A' the i-eniaindei- of the

purchase ])rice and forfeiture of the cash i)ur-
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chase price theretofore paid thereon, for the

reason [50] that such order of the United

States Board of Tax Appeals is contrary to the

facts stipulated by the parties to this proceed-

ing and the law applicable thereto.

Wherefore your petitioners pray that this Hon-

orable Court may review the decision and order of

the United States Board of Tax Appeals and set
j

aside the same and direct the entry of a decision '

by said Board determining that there is no de-
j

ficien'cy in income tax due from petitioners, as

executors of the estate of Will Rogers, deceased,

greater than $4,867.31, which amomit is conceded by

petitioners, and for such other and further relief

as may to this Court seem proper in the premises.

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER
HARRIET GEARY
L. A. LUCE

Attorneys for Petitioners.

State of California

County of Los Angeles—ss.

Harriet Geary being first duly sworn says; I am
one of the attorneys for the petitioners in this pro-

ceeding. I prepared the foregoing petition and am
familiar with the contents thereof. The allegations

of fact contained therein are true to the best of my
knowledge, information and belief. This petition

is not filed [51] for the purpose of delay and I be-
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lieve the petitioners are justly entitled to the relief

sought.

,1

HARRIET GEARY

Subscribed and sworn to before me this 5th day

bf August, 1938.

I

PEARL ANDERSON
'Notary Public in and for the County of Los

I

I

Angeles, State of California.

[Endorsed] : U. S. B. T. A. Filed Aug. 13, 1938.

[52]

[Title of Board and Cause—Docket No. 84896.]

To : Hon. Guy T. Helvering,

Commissioner of Internal Revenue,

Internal Revenue Building,

Washington, D. C.

Hon. J. P. Wenchel, Attorney for Respondent,

Chief Counsel,

Bureau of Internal Revenue,

Internal Revenue Building,

Washington, D. C.

I You are hereby notified that on the 13th day of

August, 1938, a petition for review by the United

States Circuit Court of Appeals for the Ninth Cir-

;3uit of the decision of the United States Board of

Fax Appeals heretofore rendered in the above

entitled cause, was filed with the Clerk of the
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Board. A copy of the petition as filed is attached

hereto and served upon yon.

Dated

:

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER
HARRIET GEARY
Attorneys for Petitioners.

808 Bank of America Bldg.,

Los Angeles, California.

Of Counsel:

L. A. LUCE
937 Munsey Bldg.,

Washington, D. C. [53]

Service of the foregoing notice of filing and of a

copy of the i)etition for review is hereby acknowl-

edged this 13th day of August, 1938.

J. P. WENCHEL
Chief Counsel for the Bureau

of Internal Revenue

Attorney for Respondent.

[Endorsed] : U. S. B. T. A. Filed Aug. 13, 1938.

[54]

[Title of Board and Cause—Docket Nos. 84895 and

84896.]

STATEMENT OF EVIDENCE.

The above entitled cases came on for hearing at

Los Angeles, California, before the Hon. Arthur J.
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I

\Iellott, Member of the United States Board of Tax

Appeals on the 27th day of December, 1937, Claude

1. Parker, John B. Milliken and Bayley Kohlmeier.

Esqs., appearing on behalf of petitioners and J. 1*.

iWenchel, Esq., appearing on behalf of the re-

[spondent.

i At the time of said hearing, said above mentioned

3ases were consolidated for the purpose of hearing

^nd argument pursuant to the order of said Hon.

Arthur J. Mellott, Member, presiding. [55]
' Thereupon the petitioners, to maintain the issues

in their behalf, introduced in evidence Stipulations

of Facts together with certain exhibits attached to

jsaid Stipulations, the same being all of the facts

jand evidence introduced at said hearing. For the

Ireason that each of said Stipulations covers and

[I'elates to identical facts with the exception of

Icertain formal facts having to do with the death of

the taxpayer, AVill Eogers, and the appointment of

^petitioners Betty Rogers, O. N. Beasley, Oscar

Lawler and James K. Blake, as executors of his

jestate, and for the reason that the exhibits referred

ito and attached to the sepai'ate Stipulations are

jidentical, the Stipulation of Facts in the case of

Betty Rogers, O. N. Beasley, Oscar Lawler and

James K. Blake, Executors of the Estate of Will

Rogers, deceased, vs. Commissioner of Internal

iRevenue, Docket No. 84896, will be set out in full

iin this statement of evidence together with the ex-

hibits attached thereto and only those paragraphs in

the Stipulation filed in the case of Betty Rogers v.
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Commissioner of Internal Revenue, Docket No.;

84895 in whicli there are any facts substantially new >

or different from those presented in the Stipula-

tion in Docket No. 84896 will be included in this

statement of evidence in order that the record may

not be encumbered by the repetitious matter:

[56]

[Title of Board and Cause—Docket No. 84896.]

STIPULATION OF FACTS.

It is hereby stipulated and agreed by and between

the parties hereto, through their respective coimsel

of record, that the following are true and material

facts involved in this cause and may be found as

facts by the Board of Tax Appeals.

I.

Petitioners are individuals residing in the County

of Los Angeles, State of California, and are the

duly appointed, qualified and acting Executors of

the Estate of Will Rogers, deceased. Decedent, a

resident of the City of Beverly Hills, California,

died testate on August 15, 1935. On September 17,

1935, petitioners were duly appointed executors of

the estate of Will Rogers, deceased, by the Super-

ior Court of the State of Califoniia, in and for the

County of Los Angeles.

II.

The notice of deficiency herein was mailed on

March 4, 1936. A true copy of said notice of de-
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iiciency is attached to the petition herein and

inarked Exhibit A.

III.

' The taxes in controversy are income taxes of Will

;logers, deceased, for the calendar year 1933 in the

Imoimt of $16,894.61.

IV.

During September, 1927, Will Rogers and his

vife, Betty Rogers, purchased from Oren B. Waite

certain real property in the County of Los Angeles,

i^tate of California, described as follows: Lots 163

md 164, Tract 1719, as per map recorded in Book

!1, pages 162 and 163 of Maps in the Office of the

poimty Recorder of Los Angeles County, State of

California. The total purchase price of [57] said

property was $105,000.00, payable as follows: $15,-

)00.00 cash at the time of the purchase, the assump-

jion of a note in the amount of $52,000.00, which

lote was secured by a mortgage on said property

md became due and payable in 1930, and the giving

'f a promissory note for the balance of $38,000.00

be secured by a trust deed on said property.

In September, 1927, Will Rogers and Betty

Rogers paid said $15,000.00 cash and assumed the

oayment of said note for $52,000.00, which was

jecured by a mortgage on said property. Also in

|5eptember, 1927, Will Rogers and Betty Rogers

hade, executed and delivered to the seller, Oren B.

/Taite, their promissory note in the amomit of $38,-

•00.00, which note was made pa.yable to Oren B.
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Waite, or his order, was dated August 19, 1927, pro-i

vided for the payment of interest at the rate of

seven per cent per annmn and was payable on oi

before August 19, 1932.

The above described property which was pur-

chased by Will Rogers and Betty Rogers, as afore-

said, w^as conveyed to Will Rogers and Betty Rogers

subject to said mortgage for $52,000.00 and immed-'

lately thereafter Will Rogers and Betty Rogers

conveyed the said property to the Title Guarantee

and Trust Company, a corporation, as Trustee, to be

held in trust as security for the payment of said

promissory note in the amount of $38,000.00 given

by Will Rogers and Betty Rogers to said Oren B.

Waite. A true copy of said deed of trust is attached

hereto, marked Exhibit A, and hereby made a part

hereof.

V.

Said property was acquried by Will Rogers and

his wife, Betty Rogers, as community property.

Said i)roperty was business property and the acqui-

sition thereof by Will Rogers and his wife, [58]

Betty Rogers, was a transaction entered into for

profit.

VI.

Prior to 1933 Will Rogers and Betty Rogers'

paid in full said note in the amount of $52,OO0.0C

which had been assumed by Will Rogers and Betty
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.,ogers at the time of the purchase of said ])rop-

VII.

Prior to 1933 said note of Will Rogers and Betty

logers, in the amount of $38,000.00, payable to

•ren B. Waite, and the beneficial interest imder

he deed of trust which secured said note, were duly

jransferred and assigned to the California Trust

fompany, a corporation.

On August 19, 1932, said note in the amount of

i38,000.00 became due and payable. Said note was

ot paid on the due date but was surrendered and

ancelled in the manner described below. On August

[5, 1932 payment of said note in the amount of

;38,000.00 and accrued interest thereon was de-

manded of Will Rogers and Betty Rogers, and

liotice was given that imless said principal and

nterest were ])aid, the holder of said note would

)roceed to enforce its rights under the provisions

,>f the deed of trust given to secure payment of said

ndebtedness.

Thereafter it was agreed by and between Will

Rogers and Betty Rogers and the holder of said

338,000.00 note and the trust deed securing said note

hat said property be conveyed by Will Rogers and

Betty Rogers to the holder 'of said note and that

!:aid note be cancelled and surrendered.

Thereafter said property was re-conveyed by

ritle Guarantee and Trust Company, the trustee
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in tlie said deed of trust attached hereto as Ex

hibit A, to Will Rogers and Betty Rogers [59] an(

on April 21, 1933 Will Rogers and Betty Rogers

transferred and conveyed said property to the Call

form' a Trust Company, a corporation, and said note'

in the amount of $38,000.00 was surrendered to Willi
'

Rogers and Betty Rogers and cancelled. A true

copy of said deed of Will Rogers and Betty Rogers

to the California Trust Company is attached hereto,

marked Exhibit B, and hereby made a part hereof.

VIII.

Prior to April 21, 1933 Will Rogers and Betty

Rogers paid $67,000.00 toward the purchase price

of said property and, in addition thereto, paidi

escrow expenses in the amount of $212.02, or a total!

of $67,212.02.

For the years 1927 to 1932 inclusive Will Rogers

and Betty Rogers claimed and were allowed depre-

ciation on the improvements on said property in

the total amount of $13,156.77. The total unrecov-

ered cash investment in said property of Will

Rogers and Betty Rogers at the time of the con-

veyance of said property to the California Trust

Company on April 21, 1933, as aforesaid, was $54,-

055.25. Will Rogers and Betty Rogers each

sustained a loss in the year 1933 from said transac-

tion in the amount of $27,027.62.

IX.

Will Rogers and his wife, Betty Rogers, filed sep-

arate income tax returns for the year 1933. Will
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I)gers; duly filed his income tax return for the year

133 with the Collector of Internal Revenue for the

^xth District of California, at Los Angeles, Cali-

irnia. In his said income tax return for the year

]>33 [60] Will Rogers computed a loss on said

tansaction in the amount of $57,643.46 and de-

acted one-half of said sum, or, to-wit, $28,821.73,

L an ordinary loss under the provisions of Section

'l>(e) of the Revenue Act of 1932, in computing his

id taxable income for said year. Respondent

Muced the amomit of said loss to $54,055.25 and

:irther determined that said loss was a capital loss

^ithin the meaning of Section 101 of the Revenue

Jet of 1932 and treated said loss as a capital loss in

^computing the tax liability of Will Rogers for

i!ie year 1933. The deficiency herein in controversy

iisults from respondent's determination that said

ss was a capital loss.

Respectfully submitted,

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER

Coimsel for Petitioner.

J. P. WENCHEL
Counsel for Respondent.
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EXHIBIT A.

DEED OF TRUST.

This Deed of Trust, made this 19th day of Angus,

1927 between Will Rogers and Betty Rogers, h

wife, herein called Trustor,

Title Guarantee and Trust Company

a Corporation, of Los Angeles, California, herei

called Trustee, and

Oren B. Waite

herein called Beneficiary, [61]

Witnesseth: That Trustor hereby Grants i

Trustee, in Trust, With Power of Sale, all thai

property in the County of Los Angeles, State o

California, described as:

Lots One Hundred Sixty-three (163) aQo|

One Hundred Sixty-four (164) of Tract Niun

ber Seventeen Hundred Nineteen, in the County

of Los Angeles, State of California, as per maji

recorded in Book 21 pages 162 and 163 of Maps

in the office of the County Recorder of saic'

County.

Subject to a mortgage of $52,000.00 of date?

August 19, 1927.

For the Purpose of Securing:

First. Payment of the indebtedness evidenced by

one promissory note (and any renewal or extension

thereof) substantially in form as follows:

i
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58,000.00 Los Angeles, California, August 19, 1927.

n or before five (5) years after date, for value

Bceived, We promise to pay to Oren B. Waite, or

fder, at Los Angeles, California, the sum of Thirty-

ight thousand 00/100 Dollars, with interest from

ate until paid, at the rate of seven per cent per

;mum, payable semi-annually.

i Should interest not be so paid it shall become part

I the principal and thereafter bear like interest,

fhould default be made in payment of interest when

ae, the whole sum of principal and interest shall,

j: the option of the holder of this note, become im-

iediately due. Principal and interest payable in

Tnited States gold coin. This note is secured by a

Jeed of Trust to Title Guarantee and Trust Com-

•ompany, a corj)oration, of Los Angeles, California.

(Signed) WILL ROGERS
(Signed) BETTY ROGERS

This note and deed of trust are given for part

prchase price of the premises mentioned.

Second. Pajnuent and/or performance of every

oligation, covenant, promise or agreement herein

^mtained.

To have and to hold said property upon the fol-

Jwing express trusts, to-wit:

A. Trustor promises and agrees, during contin-

imce of these Trusts

:

1. For the purpose of protecting and preserving

1ie security of this Deed of Trust: (a) to properly

ure for and keep said i)roperty in good condition
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and repair; (b) not to remove or deniolish an'

building thereon; (c) to complete in a good an

workmanlike mamier any building which may I

constructed thereon, and to pay wdien due all claim

for labor performed and materials furnished theri

for; (d) to comply with all laws, ordinances an

regulations requiring any alterations or improv(

ments to be made thereon; (e) not to commit c

permit any waste or deterioration thereof; (f) nc

to commit, suffer or permit any act to be done i

or upon said property in violation of any law o

ordinance; (g) to cultivate, irrigate, fertilize, fum

gate, prune and/or do any other act or acts, all i

a timely and proper manner, which, from the chai

acter or use of said property, may be reasonabl;

necessary to protect and [62] preserve said securitj'

the specific enumerations herein not excluding th^,

general. )l

2. To provide, maintain and deliver to Benefic

iary fire insurance satisfactory to and with loss pa}

able to beneficiary. The amoimt collected under an.

fire insurance policy shall be credited first, t

accrued interest; next, to expenditures hereunde

and any remainder upon the principal, and interes

shall thereupon cease upon the amount so credite<

upon principal; provided, however, that at optio}

of Beneficiary, the entire amomit so collected or an;

part thereof may be released to Trustor, withoii

liability upon Trustee for such release.

3. To appear in and defend any action or pro

ceeding purporting to affect the security of this
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)eed of Trust, the interests of Beneficiary or the

•ights, powers and duties of Trustee hereunder ; and

pay all costs and expenses, including cost of evi-

ence of title and attorney's fees in a reasonable

uni, in any such action or proceeding in which

ieneficiary and/or Trustee may appear.

4. To pay before default or delinquency: (a) all

axes, assessments or incumbrances (including any

lebt secured by Deed of Trust), which appear to be

)rior liens or charges upon said property or any

)art thereof, including assessments on appurtenant

vater stock, and any accrued interest, cost or pen-

ity thereon; (b) all costs, fees and expenses of

ihese Trusts, including cost of evidence of title and

frustee's fees in connection with sale, whether

ompleted or not, which amounts shall become due

ipon delivery to Trustee of Declaration of Default

nd Demand for Sale, as hereinafter provided.

5. To pay within thirty days after expenditure,

without demand, all sums expended by Trustee or

beneficiary under the terms hereof, with interest

rem date of expedniture at the rate of ten per cent

ler annum.

B. Should Trustor fail or refuse to make any

|)ayment or to do any act, which he is obligated

lereunder to make or do, at the time and in the

iianner herein provided, then Trustee and/or Bene-

leiary, each in his sole discretion, may, without

lotice to or demand upon Trustor and without

eleasmg Trustor from any obligation hereof;
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1. Make or do the same in such manner and tc

such extent as may be deemed necessary to protect

the security of this Deed of Trust, either Trustee oi

Beneficiary being authorized to enter upon and tak(

possession of said property for such purposes.

2. Commence, appear in or defend any action oi

proceeding affecting or purporting to affect th(

security of this Deed of Trust, the interests oij

Beneficiary or the rights, powers and duties oil

Trustee hereunder, whether brought by or against

Trustor. Trustee or Beneficiary; or

3. Pay, purchase, contest or compromise any

prior claim, debt, lien, charge or incumbrance which

in the judgment of either may affect or appear to

affect the security of this Deed of Trust, the inter-

ests of Beneficiary or the rights, powers and duties,

of Trustee hereunder. i

Provided that neither Trustee nor Beneficiary

shall be under any obligation to make any of the!

payments or do any of the acts above mentioned

but, upon election of either or both so to do, em-;

ployment of an attorney is authorized and payment

of such attorney's fees is hereby secured. i

C. Trustee shall be under no obligation to notify!

any party hereto of any action or proceeding of any

kind in which Trustor, Beneficiary and/or Trustee;

shall be named as defendant, unless brought by

Trustee.

D. Acceptance by Beneficiary of any sum in

pajmient of any indebtedness secured hereby, after

the date when the same is due, shall not constitute

[63] a waiver of the right either to require prompt
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)ayment, when due, of all other sums so secured or

iQ declare default as herein provided for failure so

pay.

E. Trustee may, at any time, or from time to

ime, without liability therefor and without notice,

ipon written request of Beneficiary and presenta-

ion of this Deed of Trust and the note secured

lerebj^ for endorsement, and without affecting the

)ersonal liability of any person for payment of the

•ndebtedness secured hereby or the effect of this

3eed of Trust upon the remainder of said property

:

1. Reconvey any part of said property;

2. Consent in writing to the making of any map
)r plat thereof; or

^ 3. Join in granting any easement thereon.

F. Upon payment of all sums secured hereby

md surrender to Trustee, for cancellation, of this

)eed of Trust and the note secured hereby, Trustee,

ipon receipt from Beneficiary of a written request

'eciting the fact of such payment and surrender,

hall reconvey, without warranty, the estate then

leld by Trustee, and the Grantee in such reconvey-

mce may be described in general terms as ''the per-

on or persons legally entitled thereto", and Trustee

!s authorized to retain this Deed of Trust and such

'lote. The recitals in such reconveyance of any mat-

ers or facts shall be conclusive proof against all

)ersons of the truthfulness thereof.

G. 1. Should breach or default be made by

IC'rustor in payment of any indebtedness and/or in

|he performance of any obligation, covenant, prom-
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ise or agreement herein mentioned, then Beneficiary

may declare all sums secured hereby immediately

due, and in such case, shall execute and deliver to

Trustee a written Declaration of Default and De-

mand for Sale and shall surrender to Trustee this

Deed of Trust, the note and receipts or other docu-

ments evidencing any expenditure secured hereby.

Thereafter there shall be recorded in the office of

the recorder of the comity or counties wherein said

real property or some part thereof is situated, a

notice of such breach or default and of election to|

sell or cause to be sold the herein described prop-

erty to satisfy the obligations hereof.

2. After three months shall have elapsed follow- \

ing such recordation of said notice. Trustee, with-

'

out demand on Trustor, shall sell said property as

herein provided, having first given notice of the
;

time and place of such sale in the manner and for a
i

time not less than that required by the laws of the

State of California for sales of real property under

Deeds of Trust.

3. Trustee may postpone sale of all, or any por- *

tion, of said property by public announcement at i

the time fixed by said notice of sale, and may there- '

after postpone said sale from time to time by public
!

announcement at the time fixed by the preceding !

postponement; and without further notice it may

make such sale at the time to which the same shall

be so postponed
;
provided, however, that the sale or !

any postponement thereof must be made at the

place fixed by the original notice of sale.
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4. At tlic time of sale so fixed, Trustee may sell

le propc^rty so advertised, or any part thereof,

• tlier as a wliole or in separate pai'cels at its sole

(iseretion, at i)ul)li(' auction, to the Inchest hidch'i"

i)r cash in United States gold coin, all payable at

inie of sale, and after any such sale and due pay-

'ient made, shall execute and deliver to such ])U]'-

uasc]- a (UmhI oi- deeds conveying the pro])erty so

i|)ld, but without covenant or warranty, express or

iiplied, regarding title, possession oi' incHni])iances.

I'ustor liereby agrees to suri'ender iinitiediately

id without demand possession of said property to

Mch ])urchaser. The recitals in such deed or deeds

<' any matters or facts affecting the regularity or

Mlidity of said sale shall [64] be conclusive proof

(' the truthfulness thereof and snch deed or deeds

fiall be conclusive against all persons as to all

latters or facts therein recited. Trustee, Benefic-

iry, any person on behalf of either, or any other

yrson, may ])iirchase at such sale.

H. Trustee shall apply the proceeds of any such

^le to payment of:

L (a) Expenses of sale; (b) all costs, fees,

narges and expenses of Trustee and of these Trusts,

eluding cost of evidence of title and Trustee's fee

connection with sale;

2. All sums expended imder the terms hereof,

i>t then repaid, with accrued interest at the rate of

111 per cent per annum;

3. Accrued interest on said note

;
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4. Unpaid principal of said note; or if mord

than one, the unpaid principal thereof pro rata anc

without preference or priority; and

5. The remainder if any to the person or persons

legally entitled thereto, upon proof of such right.

I. This Deed of Trust in all its parts applies to.

inures to the benefit of, and binds all parties hereto

their heirs, legatees, devisees, administrators, ex-i

ecutors, successors and assigns.

J. Trustee accepts these Trusts when this Deed

of Trust, duly executed and acknowledged, is made

a public record as provided by law.

In this Deed of Trust, whenever the context so

requires, the masculine gender includes the femin-

ine and/or neuter, and the singular number includes

the plural.

Witness the hand of Trustor, the day and year

first above written.

(Signed) WILL ROGERS
(Signed) BETTY ROGERS

•State of California

County of Los Angeles—ss.

On this 28th day of September, 1927, before me,

undersigned, a Notary Public in and for said

County, personally appeared Will Rogers and Betty

Rogers, husband and wife, known to me to be the

persons whose names are subscribed to the within
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nstniment, and acknowledged that they executed

he same.

Witness my hand and official seal.

(Signed) HENRY C. CLARKE, JR.

Notary Public in and for said

Coiinty and State.

Notarial Seal]

EXHIBIT B.

GRANT DEED.

Will Rogers and Betty Rogers, his wife in con-

ideration of Ten and no/100 Dollars, to them in

jiand paid, receipt of which is hereby acknowledged,

to hereby [65] grant to California Trust Company,

,. corporation, as Trustee under that certain Trust

ndenture entered into betw^een Pacific Palisades

Usociation and California Trust Company, dated

^pril 1, 1926, and recorded May 27, 1926, in the

>ffice of the County Recorder of Los Angeles

bounty, California, in Book 6031, Page 1 of Official

•Records, and as modified by a certain Supplemental

ndenture, the real property in the County of Los

^.ngeles. State of California, described as

Lots One Hundred sixty-three (163) and One

Hundred sixty-four (164) of Tract Number
Seventeen Hundred Nineteen, in the County of

i Los Angeles, State of California, as per Map
recorded in Book 21 Pages 162 and 163 of

Maps, in the office of the Comity Recorder of

said County.
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Subject to conditions, restrictions, reserve

tions, easements, and rights of way of record

and

Subject to all taxes for the fiscal year 1933

34 and thereafter; and also subject to all im

provement district taxes, assessments, and/o:

bonds, if any, now or hereafter a lien upon w
assessed against said realty.

''This deed is an absolute conveyance, th(i

consideration therefor, in addition to that abov(

recited, being full satisfaction of all obligations

secured by the deed of trust executed by Will

Rogers and Betty Rogers, to Title Guarantee

and Trust Company, trustee, for Oren B.

Waite, beneficiary, recorded in Book 7661 Page

389 of Official Records of Los Angeles County."

"Grantors acknowledge that this conveyance

is freely and fairly made; that the considera-

tion received by grantors is equal to the fair

value of grantors interest in said land, and that

there are no agreements, oral or written, other

than this deed between grantors and grantee

with respect to said land. '

'

To have and to hold to said Grantee, its succes-

sors or assigns.

Witness our hands this 14th day of April, 1933.

WILL ROGERS
BETTY ROGERS
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(Reverse side)

Btate of California

"'ouiity of Los Angeles—ss.

On this 14th day of April, 1933, before me Pearl

yi. Stout, a Notary Public in and for said Los

:ingeles County, personally appeared Will Rogers

"66] and Betty Rogers, his wife, known to me to be

he persons whose names are subscribed to the fore-

I ^oing instrument and acknowledged that they

t executed the same.

Witness my hand and official seal.

PEARL M. STOUT
iS^otary Public in and for said County and State.

My Commission expires Feb. 16, 1934.

;Title of Board and Cause—Docket No. 84895.]

STIPULATION OF FACTS.

It is hereby stipulated and agreed by and be-

ween the parties hereto, through their respective

counsel of record, that the following are true and

naterial facts involved in this cause and may be

'ound as facts by the Board of Tax Appeals.

I.

Petitioner is an individual residing in the City of

Beverly Hills, State of California.
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II.

The taxes in controversy are income taxes of peti

tioner for the calendar year 1933 in the amount o

$17,055.90.

III.

Paragraphs III to VII inchisive are omitted fo

the reason that they are substantially identical witl

Paragraphs IV to VIII inchisive of the preceding

Stipulation of Facts. [67]

VIII.

Petitioner and her husband, Will Rogers, filec

separate income tax returns for the year 1933. Peti

tioner duly filed her income tax return for the yeai

1933 with the Collector of Internal Revenue for th(

Sixth District of California, at Los Angeles, Cali-
i

fornia. In her said income tax return for the yeaij

1933, petitioner computed a loss on said transactioDj

in the amount of $57,643.46 and deducted one-hali

of said sum, or, to-wit, $28,821.73, as an ordinary

loss under the provisions of Section 23(e) of the

Revenue Act of 1932, in computing her net taxable

income for said year. Respondent reduced the

amount of said loss to $54,055.25 and further de-:

termined that said loss was a capital loss within the

meaning of Section 101 of the Revenue Act of 1932

and treated said loss as a capital loss in recomput-

ing the tax liability of petitioner for the year 1933.

The deficiency herein in controversy results from
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respondent's determination that said loss was a

capital loss.

Respectfully submitted,

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER

Counsel for Petitioner

J. P. WENCHEL
Counsel for Respondent. [68]

The foregoing Stipulations of Fact were all of

the evidence introduced on behalf of the respective

petitioners in these cases. Respondent introduced no

: evidence. Thereupon counsel for petitioners and

counsel for respondent stated that they had no

further evidence to present and submitted the cases

to the Member of the United States Board of Tax

Appeals hearing the proceeding. Petitioners Betty

Rogers and Betty Rogers, O. N. Beasley, Oscar

Lawler and James K. Blake, executors of the estate

of Will Rogers, deceased, tender and present the

I

foregoing as their statement of evidence in this case

;

as consolidated by order of the United States Cir-

cuit Court of Appeals and pray that the same may
be approved by the United States Board of Tax

I

Appeals and made a part of the record in this

cause.

Respectfully submitted,

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER
HARRIET GEARY

Attorneys for Petitioners [69]
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[Title of Board and Cause—Docket Nos. 84895 and

84896.]

STIPULATION.

It is hereby stipulated by and between the parties

to the above entitled cases through their respective

counsel that the foregoing statement of evidence

constitutes a statement of all the material evidence

adduced at the hearing before the United States

Board of Tax Appeals in said above entitled cases,

and the same is approved by the undersigned as

attorneys for the petitioners on review and by the

undersigned, J. P. Wenchel, Chief Counsel for the

Bureau of Internal Revenue, as attorney for the

Commissioner of Internal Revenue, respondent on

review. [70]

Dated this 29th day of September, 1938.

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER
HARRIET GEARY

Coimsel for Petitioners.

J. P. WENCHEL
Counsel for Respondent. [71]

[Title of Board and Cause—Docket Nos. 84895 and

84896.]

ORDER APPROVING STATEMENT OF
EVIDENCE.

The foregoing Statement of Evidence constitutes

all of the material evidence adduced at hearing of
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the above entitled eases and in oi'der that the same

may be preserved and made a part of tlie record in

said eases whieli have been ordei-ed consolidated by

the order of the Circnit Conrt of Appeals, this

Statement of Evidence is dnly ai)pJ'<)ved and settled

this 30th day of Sept., 1938.

(S) ARTHUR J. MELLO^JT
Member of the United States

Board of Tax Appeals.

[Endorsed]: U. S. B. ^1\ A. Lodged Sept. 29, 1938.

Filed Sei)t. 30, 1938. [72]

[Title of Board and Cause—Docket Nos. 84895 and

84896.]

PRAECIPE FOR TRANSCRIPT.

To the n(Mk of the United States Board of Tax

Appeals:

You will please prepare, transmit and deliver to

the Clerk of the United States Circuit Court of

A])peals for the Ninth Circuit copies, duly certified

as correct, of the following documents and records

in the above entitled causes in connection with the

petitions for review by the said Circuit Court of

Appeals for the Ninth Circuit heretofore fih^l by

the above named petitioners.

1. Docket entries of all i)roceedings before

the Board of Tax Appeals in Docket No. 84895.
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2. Docket entries of all proceedings before

the Board of Tax Appeals in Docket No. 84896.

[73]

3. Petition for redetermination in Docket

No. 84895 filed on May 29, 1936.

4. Petition for redetermination in Docket

No. 84896 filed on May 29, 1936.

5. Answer to petition filed on June 30, 1936,

in Docket No. 84895.

6. Answer to petition filed on June 30, 1936,

in Docket No. 84896.

7. Opinion of the Board of Tax Appeals

promulgated on May 18, 1938.

8. Decision of the Board of Tax Appeals in

Docket No. 84895.

9. Decision of the Board of Tax Appeals in

Docket No. 84896.

10. Petition for Review in Docket No.

84895 filed on August 13, 1938.

11. Petition for Review in Docket No.

84896 filed on August 13, 1938.

12. Notice for filing petition for review filed

on August 13, 1938 in Docket No. 84895.

13. Notice for filing petition for review filed

on August 13, 1938 in Docket No. 84896.

14. Stipulation for Consolidation for Re-

view and Order for Consolidation for Review.

15. Statement of Evidence approved and

filed on
, 1938.

16. This Praecipe for record. [74]
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Said transcript to be prepared as required by law

md the Rules of the United States Circuit Court of

ippeals for the Ninth Circuit.

CLAUDE I. PARKER
JOHN B. MILLIKEN
BAYLEY KOHLMEIER
HARRIET CxEARY

Attorneys for Petitioner.

Service of a copy of this Praecipe is hereby

(idmitted this 29th day of September, 1938. Agreed

0.

J. P. WENCHEL
vhief Counsel, Bureau of Internal Revenue, At-

torney for Respondent.

"Endorsed] : U. S. B. T. A. Filed Sept. 29, 1938.

[75]

i

'Title of Board and Cause—Docket Nos. 84895 and

84896.]

ORDER.

Upon consideration of the motion of the above-

lamed petitioners on review, and it appearing to

he Court that coimsel for the respondent on review

las consented to the granting thereof, it is, by the

]ourt, this 15th day of September, 1938, ordered

1. That the motion is granted as made, and that

he causes appearing in the caption hereof are

lereby directed to be consolidated herein for brief-

ng, hearing, argument, and decision upon a single
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coijsolidated transcript of record, consisting of such

portions of the record made before the United

States Board of Tax Appeals as the parties herein

mny indicate by their praecipes for record.

And the Clerk of this Court is directed to trans-

mit a (-ertified copy of this order to the Clerk of the

United States Board of Tax Appeals, to be by him

incorporated in the record on review as certified

an<l transmitted by him to this Court.

CURTIS D. WILBUR
U. S. Circuit Judge.

[Endorsed] : Filed September 19, 1938.

A true copy. Attest: Sept. 19, 1938.

[Sea]] PAUL P. O'BRIEN,
Clerk.

By FRANK H. SCHMIDT,
Deputy Clerk.

[Endorsed] : U. S. B. T. A. Filed Sept. 24, 1938.

PAUL P. O'BRIEN,
Clerk. [76]

I

[Title of Board and Cause—Docket Nos. 84895 and

84896.]

CERTIFICATE.

I, B. D. Gamble, Clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 76, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings on
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file and of record in my office as called for by the

Praecipe in the appeals as aboA^e numbered and

entitled.

In testimony wherein, I here\into set my hand

and affix the seal of the United States Board of

Tax A])peals, at Washington, in the Distrir^t of

Cohimbia, this 5th day of October, 1938.

[Seal] B. D. GAMBLE
Clerk, United States Board of

Tax Appeals.

[Endorsed]: No. 9007. United States Circuit

Court of Appeals for the Ninth Circuit. Betty

Rogers, Petitioner, vs. Commissioner of Internal

Revenue, Respondent, and Betty Rogers, O. N.

Beasley, Oscar Lawler, James K. Blake, Executors

I

of the Estate of Will Rogers, Deceased, Petitioners,

vs. Commissioner of Internal Revenue, Respondent.

Transcript of the Record Upon Petitions to Review

Decisions of the United States Boai'd of Tax

Appeals.

Filed October 10, 1938.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

I F




